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THE “RING” SUITS. 


THE question as to the power of the State in any manner to pro- 
mote civil actions in the courts, for the purpose of remedying the 
wrongful acts of or fraudulent misappropriations of public money 
by local officers or public corporate bodies, has lately become one 
of great interest. 

Within the last decade the particular style of public robbery, 
which received its highest development at the hands of Tweed 
and his associates, has advanced greatly in the estimation of the 
money-getting politician. Its gains were larger, and the danger 
seemed less, than in most forms of private depredation. 

If control could be obtained over the whole local governing 
body by the formation of political ‘rings,’ the personnel of 
which should be equitably selected from both parties, and if the 
thievish propensities could be restrained within tolerably moder- 
ate limits, it needed but the doctrine of State non-interference 
to make the scheme safe, profitable, and permanent. 

For many years past the attention of political thinkers has 
been called to the rapidly increasing demoralization of municipal 
governments. It is to them mainly that large expenditures for 
public improvements have been confided. The necessary sums 
have been raised in small part by taxation, and very largely by 
the issue of bonds, payable on an average probably, in about 
thirty years. 

The temptations presented by the handling and disbursing of 
large sums proved too great for official integrity. Though the 
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bonds were issued, equivalent improvements were not made, 
and the resulting deficiency only challenged public attention 
when, by the accumulation of indebtedness, payment of the in- 
terest had itself become onerous. 

After public attention was aroused, the next step was to pro- 
vide a remedy. 

That the local officers or public corporate body would not act 
might safely be assumed, inasmuch as they, or the officers 
thereof, were the very persons charged with the fraud. 

That no individual citizen or tax-payer had any right of action 
or any standing in court was too well-settled law to admit dis- 
cussion. 

The New York Court of Appeals has lately added to the diffi- 
culties of the situation by holding that the State, by its Attorney- 
General, has equally no power in the premises. 

If the decisions of that court are sound law, and are to be 
followed in analogous cases in other states, the suffering tax- 
payers of local political divisions of states are without legal 
remedy against the frauds of their local government officers, and 
a new factor has been added to the already sufficiently difficult 
problem of municipal government. 

A political remedy must first be sought, by which the person- 
nel of the offices shall be changed ; and then, if not too late, 
legal remedies may be sought against the late incumbents. 

So far as the New York legislature could do so, it has reme- 
died the effect of the decisions referred to. By statute in 1875 
it has provided that in all such cases a right of action shall exist 
in favor of the State. 

In states, however, where no such legislation has been had, 
the question of the remedy of the tax-payer, and of the sound- 
ness of these decisions, is still a practical one, and of the last 
degree of importance. 

We propose briefly to consider it. 

Let us first examine the New York cases. 

The State of New York is divided into certain political divis- 
ions called counties, of which the county of New York is one. 

Its boundaries are and always have been coterminous with 
those of the city of New York. 

The effect of this, so far as the county of New York was a 


corporation, was to make two local political corporations over the 
same territory. 
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To neither of these corporations was there given any general 
power for the protection or enforcement of the rights of the in- 
dividuals within the corporate limits.’ 

Their rights and powers were special, definite, and limited by 
the statutes affecting their organization. ; 

Notwithstanding the existence of these two corporations, the 
State has frequently legislated directly for different local pur- 
poses within their territorial limits, and appointed, or provided 
for the appointment, of persons to carry such legislation into 
effect, other than the officers of either of the corporations re- 
ferred to. 

In the year 1870 new organic laws for both the city and county 
were passed. 

A statute was also passed containing this provision : — 


“ All liabilities against the county of New York, incurred previous to the 
passage of this act, shall be audited by the Mayor, Comptroller, and pres- 
ent President of the Board of Supervisors, and the amounts which are 
found to be due shall be provided for by the issue of revenue bonds of the 
county of New York, payable during the year 1871; and the Board of 
Supervisors shall include in the ordinance levying the taxes for the year 
1871 an amount sufficient to pay said bonds and the interest thereon. 
Such claims shall be paid by the Comptroller to the party or parties enti- 
tled to receive the same, upon the certificate of the officers named herein.” * 


The Mayor and Comptroller therein named were Mayor and 
Comptroller of the City of New York. Hull was Mayor, Con- 
nolly was Comptroller, and Tweed was President. 

Pursuant to this statute, the claims of certain persons, Gar- 
vey, Ingersoll, Keyser, and others, were certified by these persons 
to have been audited, though no audit ever actually took place. 
The Comptroller issued the bonds, obtained the money, and paid 
the claims. By another statute, thirty-year bonds were subse- 
quently issued, and their proceeds used to pay the short bonds 
authorized by thiis act. 

These claims so paid were all fraudulent, and the money ob- 
tained was divided between two of the auditors, Tweed and Con- 
nolly, some other officials, and the claimants. All the county 
officials having any power in the premises connived at the fraud, 


1 Guilford v. Supervisors, 3 Kernan, 147. 
2 Laws 1870, c. S82, $ 4. 
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and refused to institute legal proceedings against the wrong- 
doers. 

Under these circumstances, <b> State, by its Attorney-Gen- 
eral, commenced its action against Tweed and Ingersoll, alleging 
the foregoing facts, and asking judgment for the sum so fraudu- 
lently abstracted, —some six million dollars. That was the first 
suit. 

The next suit arose upon a different statute. 

In 1865 the legislature had created a metropolitan fire district 
and a metropolitan fire department. The district extended over 
New York and Brooklyn. The department was a corporation, 
and was charged with the duty of extinguishing fires. 

The department employed certain men for certain purposes, 
and paid them a stipulated salary for their whole time. It em- 
ployed other companies for occasional duty, for a stipulated sum 
to be paid to a company fund. That service continued from 
January 1, 1865, to January 1, 1868, and was paid for. The 
company service was then discontinued. 

One Fields, as attorney for the men composing the companies, 
and having first obtained an assignment of their claims, then 
made a claim for the same compensation to them as had been 
given to those serving their whole time. 

In 1869? he obtained the passage of an act that the Comptroller 
of the city should audit, adjust, and pay such claims, not to ex- 
ceed the sum of $50,000, and should raise the necessary money 
on thirty-year city stock, and that the Board of Supervisors of 
the county of New York should levy a tax to pay the interest 
and principal of the bonds. 

The Comptroller audited the claims at a sum slightly less than 
$50,000, and paid them to Fields, as attorney, and issued the 
bonds. In 1870? another act was passed directing the Comptroller 
to pay the claims which had been found due under the act of 
1869, and to raise the additional amount required by the issue of 
similar stock. 

The Comptroller raised some half a million of dollars by the 
issue of stock, and paid the amount to Fields, without any sum 
in excess of the $50,000 ever having been found to be due, and 


1 Laws 1869, c. 876, § 7. 
2 Laws 1870, vol. i. p. 892, § 7. 
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notwithstanding that the statute of 1869 limited his power to 
audit, or find to be due, to $50,000. 

The municipal corporation, the city, was in collusion with 
Fields, and would not sue. It was made a party defendant in 
an action brought by the State to recover from Fields the half 
million wrongfully paid to him. 

In these cases the Court of Appeals held that the State could 
not sue; that the money taken belonged to the corporations 
on whose bonds it was raised, and that their collusive neglect 
to prosecute for it gave no right of action to the State. 

The court also in terms admits that the denial of the right of 
action to the State leaves the wrong without a remedy. 

A careful examination of the opinions delivered in the two 
cases referred to shows that the court was mainly influenced by 
the fact assumed, that the recovery would go into the State 
treasury, and would leave the local corporations liable on their 
bonds, and without the benefit of the recovered money to pay 
them. 

Upon that two questions arise. 

1. Is the reason true? 2. If true, is it a sufficient reason for 
allowing a wrong to go unredressed ? 

As to the first. In private corporations the right of a cor- 
porator to sue for debts due to or injuries suffered by the corpo- 
ration, in case of the collusion of its officers with the defendant, 
is familiar law. The only requirement is that the corporation 
shall be made a party defendant, and that the collusion shall be 
alleged. 

In all such cases the courts find no difficulty in entering a 
proper judgment. 

In the Fields case the court might easily have modified the 
judgment so as to make the recovery for the benefit of the city 
corporation ; and in the Ingersoll case it could have required 
the county corporation to be made a party defendant for the 
same purpose. 

Even if true, the reason is insufficient. It is always conclu- 
sively presumed that the State will do the right. If in equity 
the moneys recovered should be appropriated to the payment of 
the bonds issued, it is not permitted to the courts to doubt that 


1 Opinion of Folger, J., in Court of Appeals, People v. Fields. 
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such appropriation would be made, and that the moneys would 
be sacredly held in the State treasury in trust for that purpose. 

Certainly that alternative is far better than that they should 
remain in the unchallenged possession of the wrong-doers. 

It is, however, not easy to admit the soundness of the distinc- 
tion drawn by the court between the English decisions, theretofore 
approved and acted on by the New York courts,! as to the right 
of the Attorney-General to intervene in cases of maladministra- 
tion of public funds, and the cases before them. 

In England, in all cases where funds for public purposes have 
been diverted from their proper use, the Attorney-General may 
file a bill or information to compel restitution, and to recover the 
funds from the wrongful receiver. 

The principal cases establishing ‘this doctrine are of quite 
modern date, but the doctrine itself is sufficiently ancient. 

Old English municipal corporations were substantially private 
corporations, and held their property absolutely, impressed with 
no trust for public use. 

In such cases the Attorney-General could not interfere.” 

These old corporations had very little political power. They 
could levy no rates. They could use their funds to construct 
public improvements; but they could compel no person to pay 
any portion of the cost, or to use and pay for the convenience 
attained.® 

In the advance of civilization, as local improvements became 
in demand, Parliament by statute provided for them. Acts were 
passed levying local rates, and providing that the proceeds should 
be used for certain designated improvements, and appointing 
commissioners to carry the acts into effect. 

In some cases the local corporation was by the act made the 
commissioner to carry it into effect; in others the commissioners 
were individuals, though the territory over which the act was 
to operate was the same as that of a municipal corporation. 

In many of these cases the commissioners used the moneys 
raised for purposes other than those provided in the act; 7. e., 
for a wrongful purpose. 

1 Davis v. The Mayor, 2 Duer, 666. 


2 Attorney-General y. Corporation Carmarthen, Cooper Eq. R. 30; Same v. Belfast 
Corporation and Others, 4 Irish Ch. 142. 

3 Attorney, rc. v. Dublin, 1 Bligh, N. R. 312. 

4 Attorney, §c. v. Brown, 1 Swanston’s Ch. 265. 
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Of course, in such cases, the commissioners themselves would 
not sue; on familiar principles, the rate-payers could not sue. 
But suits by the Attorney-General were sustained on the ground 
that, where property is held for a public use, the Attorney-Gen- 
eral, as representing the public use, may enjoin its diversion 
from the prescribed use, and compel restitution in case it has 
already been diverted. 

As was said by the court in one of the cases : — 


“The Attorney-General comes here to protect this fund. He says, ‘I 
represent the public in respect of a fund which by law is applicable to the 
public purpose of lighting, paving, &c.,’ . . . and, ‘I insist on having no 
portion of that fund diverted for any other purpose.’ ” ? 


Though the cases are modern, as we have said, it was shown in 
the case of Attorney v. Dublin? that the practice obtained long 
prior to the Statute of Elizabeth, as to charitable uses, and that 
prerogative grants of duties to towns for public purposes were 
subject to be inquired into, and the grantees could be required 
to account, and a proper application of fuuds compelled on the 
information of the Attorney-General. 

In 1835 in England, and in 1840 in Ireland, the municipal 
corporation acts were passed.’ 

The effect of these acts was to take away from municipal cor- 
porations all property held by them as private corporations, and to 
give it to them again, impressed with a use for public purposes. 

Prior to that act the corporations might dispose of their 
property at their pleasure. Subsequently they could use their 
property only for the public purposes for which the act provided 
they should hold it.* 

After the passage of the acts, the same rule was applied to all 
dispositions of corporate property by municipal corporations that 
had formerly been applied to such dispositions by commissioners 
appointed in special acts, and the right of the Attorney-General 
to intervene was in all cases sustained. 

The case of Attorney-General v. Compton® is perhaps as good 
an illustration of the English rule as any single case. It was 
decided in 1842. 


! Attorney v. Eastlake, 11 Hare, 205. 2 1 Bligh, N. R. 346, 347. 
8 1 Chitty, Stat. 959. 4 Attorney v. Belfast, 4 Irish Ch. 142. 
6 1 Young & Collyer, 20 Eng. Ch. 414. 
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The affairs of the parish of Marylebone were regulated by 
various local acts of Parliament. Certain persons, as directors, 
had the administration of a certain fund. 

They used a portion of it in paying an attorney’s bill for one of 
their employees. 

The bill was incurred in defending libel suits arising out of 
words spoken while acting as such employee. 

Deeming such payment a misappropriation, the Attorney-Gen- 
eral filed an information against the individual directors and the 
attorney receiving the money, and obtained a decree that the 
defendant, the attorney, pay the money back. 

There can be no question that an action lay by the trustees 
against the attorney to recover back that money. 

Indeed, that very question had two years before been decided 
in Attorney-General v. Wilson ;} but it was held that the action 
could also be maintained by the Attorney-General, or, as in the 
case last cited, by them jointly as plaintiffs. 

The result of the English cases seems to be that in any case 
of misappropriation of public funds by local administrators, 
whether individual or corporate, an information by the Attorney- 
General to recover the funds so misappropriated will lie against 
the individual or corporate administrator, and against any per- 
son who has received them with knowledge. 

Where a corporation is the administrator of the funds (as in 
the Dublin and Belfast cases ), the information also lies against the 
officers of the corporation who have effected the misappropriation. 

In case the corporation or individual administrators, by reason 
of a change of personnel or otherwise, desire to recover from 
the persons receiving the same, the misappropriated funds, they 
may maintain an action for that purpose, either alone or jointly 
with the Attorney-General. 

If, for any reason, they do not so desire, they may be made 
defendants to an information by the Attorney-General. 

The vital principle deducible from them all is that the Attor- 
ney-General has power, in the interest of rate-payers, to recover 
any funds raised for public purposes, from persons who have 

wrongly used or received the same, in order that they may be 


properly disposed of. 


1 1 Craig & Phillips, 9. 
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The New York Court of Appeals reviews most of these Eng- 
lish cases, and some cases in New York courts that have approved 
them, and does not in its opinions deny their soundness, but 
distinguishes. 

It is first said that these cases were in equity, and founded on 
the doctrine of trust, and the trustees were parties to them, 
while the cases before the court were simple actions at law. It 
is also said that in the English cases there was a continuing trust, 
while in the cases before the court the trust was closed when 
money was raised and paid to the claimants. 

Possibly the form of the action, whether at law or in equity, 
might have made some difference in England, where, at that 
time, the remedies were distinct. 

It is not easy to perceive what difference it could make in New 
York, where the distinction between law and equity is abolished, 
and all judicial relief is given in a civil action, and where, no 
matter what the prayer, the courts may give the relief appropri- 
ate to the facts stated in the complaint. 

If the court had concluded that it was improper that the money 
should be recovered into the State treasury, it could, without 
doubt, have directed that it be paid into the local treasury. 

If the technical objection were made that the local corporation, 
to whose treasury the court thought the money belonged, was 
not a party to the suit, it could have been obviated by directing 
that it be made a party. 

That objection, however, did not influence the court, as in the 
Fields case the local corporation was a party defendant. 

The gist of the decision of the court is that the money, 
when raised on the bonds, belonged to the local corporation, and 
that the right of action, consequently, belonged to the local cor- 
poration. But, if the money did belong to the local corporation, 
it belonged to it in trust for public purposes, and it had been 
diverted from those purposes. _ 

That was also the fact in every one of the English cases. The 
money always belonged to the local commissioners or local cor- 
porations, but in trust for public purposes. 

It is very,clear that, under the act, the administration of the 
funds raised by the issue of the county bonds was in Hall, 
Connolly, and Tweed, and not in the county corporation as such. 

These men had power to audit and certify claims ; and on their 
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certificate of audit one of them was to issue and sell the bonds, 
and pay the claims. 

On the issue of the certificate, the holder of the claims could, 
by mandamus, compel their payment. 

The three men, then, were trustees, or, in the language of the 
English acts, commissioners, to carry the act into effect. 

Why, when they have wrongfully disposed of the funds over 
which, as public officers, they had control, an information would 
not lie by the Attorney-General to compel them to replace such 
funds within the principle of the English cases, it is not easy to 
see. 

Nor is it any easier to see how their trust is not continuing. 

If they are themselves the trustees, in case they had, by any 
accident, raised more money than was necessary to pay audited 
claims (which, under the act, they had no power to do), still 
they would hold the surplus, subject to some public purpose, to 
pay to the State or county, or some public representative. Surely 
they could not hold it as their own. That being so brings them 
and their wrongful receivers within the very principle of the 
English cases. 

And if, in such case, the surplus money belonged, as the court 
has held, to the county, and the individuals acted as county offi- 
cers, it was still money held for public purposes ; and the county 
officers and their wrongful receivers were liable to the Attorney- 
General’s information within the very terms of the Dublin, 
Belfast, and Compton cases. 

When the decisions in the two New York cases of Ingersoll 
and Fields are contrasted, they become, to the professional mind, 
still less satisfactory. 

The Ingersoll complaint, as originally framed, contained alle- 
gations of the fraudulent collusion of the local county officers. 
These allegations were, on the motion of Ingersoll, struck out, 
as irrelevant. 

The Court of Appeals, in deciding the case, dwell on the fact 
that those allegations are out of the case as then presented to 
them. At the very end of the opinion, Judge Allen says : — 


“Tt is not intended to deny that a case may be made in which the Attor- 
ney-General may, in the name of the people, institute and maintain an 
action against a wrong-doer, and the public corporation whose rights have 
been invaded or threatened, and the governing body of such corporation, 
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to enforce a right, or redress a wrong, or prevent a breach of trust, where 
the governing body is faithless to its trust, or a party to the wrong. Such 
a case is not made here, and the case is not before us.” 


At the time this decision was announced, the case of The 
People v. Fields and the City had been argued and submitted. 

That case was against a wrong-doer and the public corporation 
whose rights had been invaded to redress a wrong. That case 
was decided very soon after the Ingersoll case, and yet, though 
falling within the very terms of the proviso in Ingersoll’s case, 
was also decided against the plaintiff. 

In that case the court said : — 


“ We think that the question is thus fairly raised in the case, whether if 
a municipality has a right of action for its money wrongfully received from 
its treasury, and refuses to prosecute for a recovery, the State may, in its 
character of parens patria, briug an action nominally for itself, but really 
in behalf of the individuals or body of citizens who are presently or 
ultimately to be affected by the wrongful payment and misapplication.” 


The court then goes on to decide that question in the nega- 
tive, conceding that, inasmuch as the State cannot bring the 
action, it cannot be brought at all. It says:— 


“ An individual tax-payer, or a number of tax-payers, may not maintain 
such an action. . . . They do not represent, and may not assume to act 
for, the whole public body injuriously affected. Hence, in case the munici- 
pality and its officers refuse to act, there is no party to approach the courts, 
unless there is some other and superior trustee for the public, who may 
rightfully interfere. There can be no other, unless it is the State. Can 
the State thus interfere?” 


Thus, in holding that the State cannot interfere, the court has 
held that in case municipal funds are diverted from the public 
purpose for which they were designed, and converted to the per- 
sonal use of the municipal officers and their friends, and the 
municipality refuses to prosecute, there is no person or entity 
which can represent the public and prosecute for the wrong. 

That such a result was reached would have seemed enough to 
make the court doubt the soundness of its own reasoning. It 
is a result that gives to modern political corporations owning no 
property, except in trust for public purposes, as absolute control 
over such property as has an individual. There is no sanction to 
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the trust other than the honor, uprightness, and sound judgment 
of the officers who may for the time control the corporation. 

Tax-payers may complain, but there is no way in which their 
complaints can be brought before the court. 

With this result we do not think these cases will ever be fol- 
lowed elsewhere ; and, as we have seen, their evil consequences 
have been averted in New York by subsequent legislation. 

Mr. O’Conor, in a very remarkable letter to Judge Davis, on 
the occasion of the still later decision of the same court in the 
criminal case against Tweed, intimates that considerations other 
than mere legal ones influenced the court in making these 
several decisions. 

The criminal case against Tweed was peculiar. In an indict- 
ment containing two hundred and twenty counts, he had been 
charged with fifty-five distinct and separate misdemeanors for 
neglect of duty as a public officer, and for prostituting his office 
to purposes of fraud and wrong. The statutory punishment for 
a single offence was imprisonment not to exceed one year, and a 
fine not to exceed two hundred and fifty dollars. Tweed was 
convicted of fifty-one of the offences charged, and acquitted of 
the others. The court sentenced him to a several punishment 
for each offence, to fine and imprisonment on twelve counts, one 
year on each, terms to commence successively on the termination 
of the preceding, and to fines on the others. 

After the lapse of the term of imprisonment for the first 
offence, Tweed sued out a writ of habeas corpus, claiming that 
the court had no jurisdiction to punish for more than one offence 
on one indictment. 

His claim was rejected by the Court of Oyer and Terminer, 
where his writ was returnable, and by the Supreme Court on 
appeal, but was sustained by the Court of Appeals, and Tweed 
was discharged, Judge Allen again giving the principal opinion. 

In this case the court says that the only question involved is 
the jurisdiction of the Oyer and Terminer to impose the cumula- 
tive sentences. Whether it was error to join several offences in 
one indictment and trial is, it says, a question that can only be 
raised by writ of error on the judgment, and not collaterally on 
habeas corpus. 

Thus it concedes for the purposes of that proceeding that the 
court had power to indict and try for several offences on one 
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indictment and on one trial, yet holds that on such a trial it 
had power to punish for but one. The puzzle of this decision is 
to know for what purpose the court has power to indict and try 
for offences, if it has no power to punish for them. 

There may be a doubt as to the propriety or legality, of uniting 
several offences in one indictment. It has generally been 
supposed a matter resting in discretion, though in England 
and some of the States the discretion was always exercised in 
cases of felony against the joinder. But, if they can be joined, 
why should not the sentence appropriate to each be inflicted ? 

Notwithstanding the suggestion of Mr. O’Conor, and notwith- 
standing what we cannot but regard as the very grave mistakes 
made by the court in rendering these judgments, we should be 
very unwilling to attribute them to any thing but the honest con- 
victions of the court. 

Indeed, whatever may be thought of the criminal case, it is 
easy to see that the predominating element which produced the 
result in the civil cases was a tendency in the court to ex- 
treme views on the right of local self-government. The court 
seems to think that to give a right of action to the State in the 
cases presented would be fraught with danger. That * the 
exercise of” such “high prerogative powers ought not, by a 
species of judicial legislation, to be committed to the discretion 
of any individual or body of men; such a committal of power 
should be the act of the legislature, who can hedge it about with 
all necessary safeguards.” 

That this danger, which so troubled the court, is the merest 
phantom of the imagination, must be apparent to any one not 
carried away by the delusion of extreme local self-government. 

The powers have existed for very many years in England, and 
no evils have resulted. 

Powers that can only be exercised through the ordinary judi- 
cial tribunals are rarely dangerous. Powers that can only be 
exercised to remedy official malversations, to compel restitution 
from wrongful receivers of public funds, and even for those pur- 
poses only through the courts, will hardly excite any great 
amount of apprehension, even in the most sturdy adherent of 
that political dogma. 

The court, however, seems to have overlooked the conse- 
quences of its denial of the right, — that it leaves the cestuis que 
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trustent of these local corporations, whether they be the inhabitants 
thereof, as stated by Judge Allen, or the ever-changing body of 
tax-payers, as claimed by the counsel for the State, or whether 
they be the general, undefined public, absolutely helpless in case 
of corruption and wrong in their trustees or rulers. No resource 
is open to them but the slow and uncertain one at the polls ; and 
that gives no restitution, and protects the future only as it may 
have secured ‘better men for office. 

On the whole, we can see no danger and much good from the 
adoption and even extension of the English rule. 

It enables any tax-paying individual to watch, with some effect, 
the acts of the officers intrusted with the dispensing of the vast 
sums now raised by municipalities. If the fund be diverted from 
its proper use, if converted to wrongful ends and to wrong-doers, 
the tax-payer may, by informing the Attorney-General, secure 
such action as will immediately prevent the continuance of the 
wrong, and obtain restitution for the past. 

No interference can be had unless there is some breach of duty 
on the part of some official. 

It has never been thought desirable that these local corpora- 
tions or their officers should be without legal responsibility in 
the execution of their duties and in the disposition of money 
intrusted to them. At one time some of the New York courts 
held that such corporations and officers were responsible at the 
suit of tax-payers. That notion, however, was effectually 
exploded in the Court of Appeals.! 

An act was then, in 1864, passed by the legislature, declar- 
ing the New York Common Council, and also the New York 
Supervisors, and the several members of each board, trustees 
of the property, funds, and effects of said city and county 
respectively, so far as such property, funds, or effects are or 
may be committed to their management or control, and every 
person residing in said city, and assessed to pay taxes therein, 
who shall pay taxes therein, a cestui que trust in respect to the 
said property, with all the rights and remedies provided by law 
of any cestui que trust with regard to said property, to prosecute 
and maintain any action to prevent waste and injury. 

The practical effect of this act is not important; and we refer 


118 N. Y. 167; 23 N. Y. 324. 
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to it only to show the necessity constantly felt in courts and leg- 
islatures to provide for some judicial control of municipal corpo- 
rations and officers. 

The doctrine of the English cases was approved as an effectual 
and existing remedy in the case of Duer v. The Mayor. 

We cannot doubt that, in its fullest and broadest sense, it will 
command the respect and approval of the American bench and 
bar. 

It interferes with no rights of local districts to manage their 
own affairs in their own way, to claim their rights or redress for 
their wrongs, at such times and in such manner as shall please 
them. It is only in case the controlling power acts with respect 
to the public property in a manner not authorized by law, whether 
honestly or dishonestly, or in case the controlling power fraudu- 
lently and wilfully neglects or omits to prosecute for injuries to 
the public property in such manner as to make them thereby 
guilty of a breach of trust, that the State can interfere as repre- 
senting the public, which is entitled to the honest and legal 
performance of the duties imposed. 

Neither municipal corporations nor legislative commissioners 
are any thing but mere * functionary institutions ” or individuals. 
They are organized or appointed by the State for the performance 
of a definite political duty. It is the State, and not they, that 
governs. They are delegated for special and public purposes; 
and it would seem clear that they are and must be responsible 
judicially at the suit of the only officer or entity who can 
represent the public in the matters over which they have control. 

In the New York cases, on the theory adopted by the court, 
that the money stolen belonged to the county corporation in the 
one case, and to the city corporation in the other, and that it was 
raised in excess of any legal right so to do, it is nevertheless also 
true that it belonged to them for public use. 

It is also true that it was diverted from that use, and misap- 
plied for wrong by the corporations themselves, acting by the 
officers who, according to the theory of the court, represented 
them. 

Such facts gave the clearest right to the State, by the ap- 
propriate proceeding, to recover back such money into the 
treasury. 


1 2 Duer, 666; approved in 2 Kernan, 526. 
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IS COPYRIGHT PERPETUAL? AN EXAMINATION OF THE 
ORIGIN AND NATURE OF LITERARY PROPERTY. 


Wuen Anne was Queen of England, Parliament passed an act 
‘for the encouragement of learned men to compose and write 
useful books.”’! It declared that an author should have the sole 
right of publishing his intellectual productions for a specified 
period, and gave a remedy against piracy. For generations 
before this statute, which became a law in 1710, authors had 
enjoyed a perpetual property in their works under the common 
law ; for half a century after, the perpetuity of this property was 
undisturbed. In 1769 it received the solemn sanction of the 
Court of King’s Bench.? Five years later the judgment of this 
court was swept away by the House of Lords, who proclaimed, on 
an equal division of the judges, that the perpetuity of literary prop- 
erty had been destroyed by the statute of Anne, and that authors 
had no rights in their published works except under that act.? This 
has been the law of England fora century. It was copied by 
the United States in 1790, and has since ruled Congress and the 
courts. It has been denounced as bad law by the ablest jurists 
of England and America ; it has been defended by others. The 
former maintain that copyright is a natural right, guaranteed by 
the common law, and not abridged by statute ; the latter argue 
that it is an artificial right, created and wholly regulated by the 
legislature. 

The conflict of opinion concerning the perpetuity of copyright 
presents four theories : — 

First. That intellectual productions constitute a species of 
property founded in natural law, recognized by the common 
law, and neither lost by publication nor taken away by statute. 

Second. That an author has by common law the exclusive 
right to control his works before but not after publication. 

Third. That this right is not lost by publication, but is de- 
stroyed by the copyright statutes. 


1 8 Anne, c. 19. 2 Millar v. Taylor, 4 Burr. 2303. 
3 Donaldson vy. Becket, 4 Burr. 2408. 
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Fourth. That copyright is a monopoly of limited duration, 
created and wholly regulated by the legislature, and that an 
author has therefore no other title to his published works than 
that conferred by statute. 

The discussion involves the inquiry whether literary, property 
is based upon and governed by the same universal principles that 
regulate all property, and is, therefore, perpetual ; or whether it 
is sui generis, — a monopoly resting upon a bed of sand, which may 
be swept away by any legislature. 

The true solution of this problem can be reached only by an 
examination of the fundamental principles upon which the right 
of property rests. The questions to be considered are these : — 

I. Has an author, by the common law, a property in his intel- 
lectual productions ? 

II. Is such property lost by publication ? 

III. May it rightfully be taken from the owner by statute ? 

All the great writers on natural law agree in placing the origin 
of property in preoccupancy. They differ in the grounds and 
reasons advanced in support of this theory. Grotius and Pufen- 
dorf hold that this right is based upon social compact ; that there 
must have been a previous implied assent, or tacit agreement 
that the first occupant should become the owner. Barbeyrac, 
Titius, Locke, Blackstone, and others maintain that such tacit 
agreement is not necessary, and that the right was created by the 
act of occupancy alone. All, however, reach the same conclusion 
that in that early age, when all land was common, each person 
became entitled to hold to his own exclusive use that which he 
first occupied! This act vested in one man a right which was 
respected by his fellows, and gave birth to ownership. And this 
was the theory of the Roman jurisconsults.? 

Now what was such preoccupancy but first possession? And 
when is first possession purer and more frequent than in creation, 
—in production? In other words, the creator is the first pos- 
sessor of that which he creates. Here, then, we find in labor the 
origin of the right to property. Occupancy implies labor. It 
implied labor in the beginning ; for to take and retain possession 
of a portion of the common land were impossible without bodily 


1 Grotius de Jure B. & P. lib. ii. c.2and3; Pufendorf de Jure Nat. et Gent. 
lib. iv. c. 4,6; Locke, Civil Government, c. 5; Bla. Com. ii. c. 1. 

2 Maine Ancient Law, ch. viii. 
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exertion. Still more was physical effort required in later times, 
when occupancy represented distance overcome, toils endured, 
and dangers passed. Indeed, Locke, Barbeyrac, Titius, and others 
expressly hold that the principle of occupancy is based upon 
labor... In commenting upon the statement of Paullus, the 
Roman lawyer, that creation — which implies labor — is an original 
mode of acquiring property, Grotius thought that this, instead of 
being classed as a distinct and peculiar mode of acquisition, 
should be referred to that of occupancy.* 

Locke’s great theory that labor is the origin of the right of 
property is thus explained in his own language : — 


“Though the earth and all inferior creatures be common to all men, 
every man has a property in his own person; this nobody has any right to 
but himself. The labor of his body and the work of his hands, we may 
say, are properly his. Whatsoever, then, he removes out of the state that 
nature hath provided and left it in, he hath mixed his labor with and joined 
to it something that is his own, and thereby makes it his property. It 
being by him removed from the common state nature hath placed it in, it 
hath by this labor something annexed to it that excludes the common 
right of other men. For this labor being the unquestionable property of 
the laborer, no man but he can have a right to what that is once joined to, 
at least where there is enough, and as good, left in common for others. 

“Thus this law of reason makes the deer that Indian’s who hath killed 
it; it is allowed to be his goods who hath bestowed his labor upon it; 
though before it was the common right of every one. And amongst those 
who are counted the civilized part of mankind, who have made and multi- 
plied positive laws to determine property, this original law of nature, for 
the beginning of property, in what was before common, still takes place ; 
and by virtue thereof, what fish any one catches in the ocean, that great 
and still remaining common of mankind; or what ambergris any one takes 
up here, is, by the labor that removes it out of that common state nature 
left it in, made his property who takes that pains about it. And even 
amongst us, the hare that any one is hunting is thought his who pursues 
her during the chase; for being a beast that is still looked upon as common 
and no man’s private possession, whoever has employed so much labor about 
any of that kind, as to find and pursue her, has thereby removed her from 
the state of nature, wherein she was common, and hath begun a prop- 
erty.” 


1 Barbeyr. Puf. lib. iv. c.4, § 4, note 4; Locke, Civil Government, c. 5; Bla. 
Com. ii. c. 1. 
2 Lib. ii. c. 8. 3 Civil Government, c. 5. 
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We find, then, the principle of labor expressly advanced by 
many of the public jurists to explain the origin of property, not 
denied by others, and in harmony with the theories of all. 
And this has continued a fundamental principle, both in theory 
and practice, throughout the entire history of property. The 
principle is as old as property itself, that what a man creates by 
his own labor, out of his own materials, is his to enjoy to the 
exclusion of all others. It is based, not only on natural right, 
but also on the necessities of society, being essential to the pro- 
motion of industry. Before the birth of written law, Abraham 
maintained his right to a well because he had **digged this well;”} 
and more than a century later, his son Isaac successfully claimed 
it as his father’s property.?- Even the savage claims for himself 
the game which he has secured by his own toil, the fishes which 
he has caught, the trees which he has felled, and the acorns 
which he has picked up under the oak. As Locke says, ** The 
grass my horse has bit, the turfs my servant has cut, and the 
ore I have digged in any place where I have a right to them in 
common with others, become my property without the assigna- 
tion or consent of anybody. The labor that was mine removing 
them out of that common state they were in, hath fixed my 
property in them.”* And where the science of law has attained 
its highest state, there is no purer, stronger, better title to 
property than that acquired by production. To him belongs the 
harvest whose toil has produced it; to him the fruit who has 
planted the tree. This is the natural mode of acquiring property, 
while succession, purchase, gift, are derivative. It is not only 
the oldest, but also the most meritorious ; because what is held by 
this title must have been earned by the sweat of the brow, while 
acquisition by purchase, gift, or inheritance is not inconsistent 
with idleness. ‘The most natural claim to a thing,” says 
Rutherford, **seems to arise from our having made it; for no 
one appears to have so peculiar a right in it as he who has been 
the immediate cause of its existence.” 4 

Ownership, then, is created by production, and the producer 
becomes the owner. This principle is general, and covers all 
productions, — the whole field of labor. It cannot be applied to 


1 Gen. xxi. 30. 2 Gen. xxvi. 15, 18. 
3 Locke, Civil Government, c. 5, § 28. 
4 Institutes of Natural Law, b. i. c. 3. 
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the produce of one kind of labor and withheld from that of 
another. It matters not whether the labor be of the body or of 
the mind; the yield of both comes under the same grand prin- 
ciple of property, which recognizes no distinction between the 
poet and the peasant in the ownership of their productions. No 
theory, no explanation, no consideration, has been advanced by 
the great writers to account for the inviolability of property 
in the produce of bodily labor which does not apply with equal 
force and directness to property in the fruits of intellectual 
industry. No vital qualities have been assigned to one which are 
not equally inherent in the other. All the attributes and condi- 
tions marked out by Pufendorf as essential to the constitution of 
property are found in intellectual productions.!_ In other words, 
neither in its origin nor in its essential qualities is literary prop- 
erty sui generis ; but is simply a branch, a division, a species, of 
general property. It is subject to all the fundamental rules 
governing the acquisition, possession, and transmission of property. 
It is acquired by labor, succession, gift, purchase ; transmitted 
by sale, donation, bequest; lost by abandonment. It may be 
injured, trespassed upon, stolen. It may be borrowed and lent, 
mortgaged and pawned. It may be the subject of contract, bar- 
gain, trade, fraud. Published, it may be seized by creditors. 
Disraeli says you may fill warehouses and freight ships with it. 

That there is an important dividing line between property in 
the results of manual and of intellectual labor is clear. The former 
is corporeal and material ; the latter without material substance. 
The property of the author is not in the material which preserves 
his work, and is the means of its communication to others, but in 
the ideas, conceptions, sentiments, thoughts, which constitute an 
intellectual creation, and which are communicated to the mind 
of another by spoken or written words. The property is in what 
is conveyed by the words of the manuscript, or the printed page, 
and not in the paper or parchment; in the beauty and nature 
expressed by colors and not in the canvas; in the life breathed 
into the statue and not in the marble or bronze. It is an incor- 
poreal, invisible, intangible creation of the mind, fixed in form 
and communicated to others by language. Incorporeal itself, it 
is attached to the corporeal. 

It has been maintained that motesial substance is an essential 


1 Lib. iv. 
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attribute of property, that nothing can be the subject of owner- 
ship which is not corporeal. This is an error which has probably 
arisen from the assumption that materiality is essential to the 
determination of the identity of a thing. It is clear that a thing 
must be capable of identification in order to be the subject of 
exclusive ownership. But when its identity can be determined, 
so that individual ownership may be asserted, it matters not 
whether it be corporeal or incorporeal. The spirit both of 
natural and artificial law is to assign to every thing capable 
of ownership a legal and determinate owner. The very meaning of 
the word property in its legal sense is “ that which is peculiar or 
proper to any person; that which belongs exclusively to one.” 
The first meaning of the word from which it is derived — proprius 
—is “one’s own.” Property in what is written on paper, as 
wholly distinct from that in the paper itself, is expressly con- 
ceded by Pufendorf who denounces the doctrine of the Roman 
lawyers, that when one man wrote any thing on the parchment 
of another the writing belonged to the owner of the blank mate- 
rials, on the ground that “ the writing is of more worth than the 
paper.” ? 

Whatever, then, having the other requisites of property can be 
identified becomes a proper subject of ownership. This attri- 
bute is found no less marked in intellectual than in manual 
productions. The identity and ownership of the former can be 
determined as easily and precisely as those of the latter. There 
is no more difficulty in drawing the meum and tuum line between 
the literary works of Tennyson and those of Emerson than 
between their bonds or lands. And yet the corner-stone of the 
doctrine that there can be no property, except by statute, in 
intellectual productions, was laid a century ago by an English 
judge on the error that such productions, being incorporeal, were 
“not capable of distinguishable proprietary marks,” and, there- 
fore, could not be the subject of property, since ownership could 
not be determined.” 

This fallacy is so apparent as not to need serious consideration ; 
and yet the authority of Judge Yates is constantly cited by those 
who argue against the perpetuity of literary property. Indeed, 
so complete is the identity of literary property, and so well 


1 Lib. iv. c. 7, § 7. 2 Yates J., in Millar v. Taylor, 4 Burr. 2354 et seq. 
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defined are its proprietary marks or characteristics that the 
skilled, without information as to their authorship, can classify the 
incorporeal, intangible, invisible productions of genius, whether 
in literature, music, or painting, assigning each to its age and its 
author with a high degree of accuracy ; as the architect refers 
a cathedral or a capital to its order and period; or the naturalist 
determines an animal form from a single bone. If the lost books 
of Livy were found without clew to their authorship, there would 
not be wanting those who would quickly recognize in them the 
proprietary marks of the great historian. Still more remarkable, 
perhaps, is the identity of a musical composition, a creation so 
complete in all its parts, its melody and harmony so rounded, 
that it will be preserved in its entirety for ages in the memory, 
passing from generation to generation, from country to country. 
A master will conceive and perform a great musical composition 
without putting a note on paper. It is a creation without mate- 
rial form in the realm of imagination; but so complete is the 
form of its being, so marked its individuality, so distinctly per- 
ceptible to the musical mind, that another will reproduce it “ by 
ear,” without the aid of written or printed notes. 

Corporeal possessions perish; but time does not destroy or 
efface what is best in literature. The intellectual creations 
of the Romans have come to us through twenty centuries more 
completely preserved than their temples: and, while many of 
their monuments of stone and brass can no longer be distinguished, 
the identity of their intellectual monuments, small even as the 
gems of Horace, remains whole. That greatest creation of 
ancient genius, the Iliad, has not only preserved its identity 
through nearly thirty centuries ; but, according to Jacobs and 
other Greek scholars, it was recited from memory at the Greek 
festivals for ages before it was ‘imprisoned in written char- 
acters.” 

“ The identity of a literary composition,” says Sir William 
Blackstone, ** consists entirely in the sentiment and the language ; 
the same conceptions, clothed in the same words, must necessarily 
be the same composition ; and whatever method be taken of exhib- 
iting that composition to the ear or the eye of another, by recital, 
by writing, or by printing, in any number of copies, or at any 
period of time, it is always the identical work of the author which 
is so exhibited; and no man (it hath been thought) can have a 
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right to exhibit it, especially for profit, without the author’s 
consent.” ! 

In considering this question when it was first raised, Mr. 
Justice Aston said, “I confess I do not know, nor can I com- 
prehend, any property more emphatically a man’s own, nay, more 
incapable of being mistaken, than his literary work.” ? 


WHAT EFFECT HAS PUBLICATION UPON THE AUTHOR'S RIGHTS ? 


It may, then, be assumed that before publication an author has 
in the fruits of his intellectual labor a property as whole and as 
inviolable as that which inheres in material possessions; that he 
has supreme control over such productions, may exclude others 
from their enjoyment, may dispose of them as he pleases. It is 
generally conceded that the author has this right while the work 
is in manuscript; but it has been maintained by many high au- 
thorities that publication is an abandonment of the work to the 
public ; that as soon as published it becomes publicit juris, and 
the author’s property lost, except so far as it may be protected 
by statute. The effect of this theory is to deny to the author 
all property except that which he has in the paper upon which 
his thoughts are written. While the manuscript is in his posses- 
sion, it is his only by virtue of his property in the material ; when 
he parts with his paper, he loses his entire property. Others 
admit the existence of a property other than that in the paper, 
but maintain that it is taken from the owner by force of the 
statute. 

If, by publication, this species of property is lost to the original 
owner, it must be upon the principle of abandonment or of con- 
tract. No other theory is offered, and no other can be advanced. 
There is nothing in the act of publication that works forfeiture 
by operation of law. Let us, then, examine each. 

No principle of law is more firmly established than that there 
can be no abandonment of property without the consent of the 
owner. This is conceded by all the writers on natural law, and 
denied by none. ‘A thing is understood to be abandoned,” 
says Grotius, ** when it is cast away.” ® 

Pufendorf says : — 


1 2 Com. 406. 2 4 Burr. 2345. 3 Lib. ii. ¢. 4, § 4. 
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“To make a thing completely abandoned or forsaken, two points are 
necessary: first, that the person refuse to own it for the future; and, 
secondly, that he divest himself of the possession by leaving the thing or 
casting it away. If either of these things be wanting, the property is not 
vacated. Thus, if I throw a thing by, yet without intention to quit my 
right in it, I do not prejudice myself by that action. And, on the other 
hand, though I am resolved utterly to quit my title to a thing, yet, unless I 
actually cast it off, I am still the proprietor.” } 


In his notes on the same great jurist, Barbeyrac adds : — 


“To authorize us, then, to look upon a thing as abandoned by him to 
whom it belonged, because he is not in possession, we ought to have some 
other reasons to believe that he has renounced his personal right to it. 
Now, as I have observed, we may presume this in respect to those things 
which remain such as nature has produced them, especially such as are very 
numerous or are of a vast extent; though Mr. Titius does not make that 
distinction, and maintains that one may be master of the sea although he 
be not in possession. But as for other things, which are the fruits of 
human industry, and are either produced by nature, or are put into a new 
form, or are tamed, or are hunted out of their holes; all this is done with 
great labor and contrivance usually; and it can’t be doubted but every one 
would preserve his right to them, till he makes an open renunciation; and 
so they ought to be looked upon as his, though he does not keep them ever 
after, or he loses the possession by some accident, which may easily happen, 
and is almost unavoidable.” * 


Even when goods, supposed to be lost, were found, the law, both 
in ancient and modern times, has jealously guarded the rights of 
the owner. Pufendorf cites, after Aelian, a law of the Stagirites 
which read & Nap Bave: * Take not up what you did 
not lay down.”* According to Ulpian, it was theft for a person 
to convert to his own use, animo lucrandi, property found when 
there was no reason to believe it had been abandoned. Even 
title by prescription, or usucaption, which grows out of long 
undisturbed possession, is based upon the same principle ; for the 
consent of the owner is implied from long neglect to claim his 
property. 

To constitute abandonment, then, there must be intention; 
without it there can be no abandonment. But such intention is 
expressly denied by the author, who never ceases to assert his 


1 Lib. iv. c. 6, § 12. 2 Lib. iv. c. 6, note 1. 3 Lib. iv. c. 6, § 12. 
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rights of ownership. In publishing his book he maintains a vigi- 
lant watch over his property, and loudly protests against its spolia- 
tion. The theory of abandonment, therefore, must be rejected. 
If, then, the ownership is transferred, by publication, from the 
author to the public, it must be by agreement express or implied. 
In the language of Pufendorf, “ the concurrence of two wills is 
required, — the giver’s and the receiver’s.””! What, then, is the 
compact between the author and the public? 

In consideration of a sum of money the author gives to the 
reader the means of intellectual improvement or enjoyment con- 
tained in a book. Now a book, like a man, consists of two ele- 
ments, the corporeal and the incorporeal ; the body and the soul ; 
the material — paper, printing, binding, &e. — and the thoughts, 
ideas, sentiments, conceptions, which constitute the invisible crea- 
tion of the mind. The former is simply a channel of communica- 
tion, a vehicle of conveyance, for the latter. ‘The author impliedly 
says to the reader: — 


“T will grant you the perpetual privilege of using my literary produc- 
tion in return for a small sum of money, but upon condition that you do 
not injure it and render it worthless, as a source of profit to me, by multi- 
plying and circulating copies. I will provide you with a manuscript or 
printed copy to enable you to read and enjoy the work. That copy shall 
be yours to keep forever, or to dispose of as you please; but in the intel- 
lectual contents of the book you have simply a right of use in common with 
thousands of others. This property, and the right of multiplying it, I 
reserve to myself; it is worth twenty thousand dollars. But I will admit 
you to a common use of it for one dollar.” 


These terms are accepted by the purchaser, who is willing to 
pay the stipulated price for the enjoyment, instruction, or infor- 
mation to be derived from reading the book. He thus acquires 
the entire property in the material substance of the book; and 
with the book, as such material substance, he may do as he pleases. 
But in the intellectual contents of the book —the literary crea- 
tion — he acquires but a special property. He is simply privileged 
to make of it certain uses which are implied in the contract. 
He is entitled to all the enjoyment, improvement, instruction, 
information, &c., to be derived from reading the book; he may 
use the information thus acquired in any manner he chwooses. 


1 Lib. iv. c. 9, § 2. 
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He may lend the book to be read by another; may sell it, or 
give it away, or destroy it. That particular copy is his to keep 
in eternum. All these uses are within the terms of purchase, — 
are covered by the consideration passed. They do not injure 
the author's property, or depreciate its value. But as the author 
grants simply the use of his literary production, reserving to 
himself the exclusive ownership, the purchaser may not exercise 
any proprietary rights, or in any way interfere with the author’s 
property. To multiply copies of the work by republication, is a 
violation of the contract, a direct invasion of the author’s rights, 
a trespass upon his property, which has no warrant in law, no 
justification in equity. There is no contract express or implied, 
no understanding, that the purchaser of a copy of the book, is 
a purchaser of the right to multiply copies. This right is ex- 
pressly reserved to the author by the copyright notice in the 
book. It may be worth a hundred thousand dollars, while the 
amount paid for the book is but the one-hundred-thousandth part 
of that sum. No consideration is paid for the copyright, and 
there is a principle of justice older than the written law that 
without the owner’s consent property can only be acquired by a 
valuable and valid consideration. 

To say that property worth one hundred thousand dollars 
may be acquired for one dollar, against the protests of the 
owner, is a violation of the first principle of construing con- 
tracts. The rights which vest in the purchaser of a book 
have been aptly compared with those acquired by the buyer of 
a ticket to a place of public amusement. The latter is enti- 
tled to all the enjoyment, instruction, and information to be 
derived from witnessing the performance. He may, perhaps, 
give or sell his ticket to another, who may enjoy the same ad- 
vantages in his stead. He has paid for one seat in the theatre, 
and he may claim the right to use it. But no one will argue that 
the privilege of using one ticket carries the right to multiply it a 
thousand fold; that the holder may print other tickets and sell 
them for his own profit; that the right of admission vests any 
right of property in the theatre, or the play. In this case the 
ticket holder is entitled to just what he pays for. So the pur- 
chaser of a book is entitled to just what he pays for and no more; 
and nothing can be clearer than that in paying for a copy of the 
book he does not pay for the copyright. 
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“ All the knowledge which can be acquired from the contents 
of a book,” said Mr. Justice Willes in 1769, “is free for every 
man’s use; if it teaches mathematics, physic, husbandry; if it 
teaches to write in verse or prose ; if by reading an epic poem 
a man learns to make an epic poem of his own, —he.is at lib- 
erty. . . . The book conveys knowledge, instruction, or enter- 
tainment; but multiplying copies in print is a quite distinct 
thing from all the book communicates. And there is no incon- 
gruity to reserve that right, and yet convey the free use of 
all the book teaches.” ! 

If the author should furnish the reader with a manuscript 
copy with the same understanding, that is created by the delivery 
of a printed one, no one would claim that the manuscript might 
be lawfully published without the conseut of the author; yet 
the contract is the same in both cases. How, then, can the rights 
of the parties be changed? As early as 1758 it was held in 
England that permission given to take a copy of Clarendon’s 
manuscript * History of Charles II.” did not carry the right to 
print such copy, even a century after the author's death. The 
court remarked that any use might be made of the copy except 
publication.? 

According to Grotius, the exclusive right of using and trans- 
ferring property is a necessary consequence of the recognition of 
the right of property itself. It is the peculiarity of literary prop- 
erty that only by the multiplication of copies can it have any value 
to its owner ; by publication alone can the author secure the reward 
of his labor. Without this his toil is without fruit, his property 
without value. Can it then be a sound principle of law, of ethics, of 
reason, that property is lost by the very act which alone gives it 
value? Those who concede to intellectual productions all the 
essential attributes of property before publication, but insist that 
such property is destroyed by publication, say in effect to men of 
letters: ‘Every man is entitled to the fruits of his labor. You 
are sole owners of your productions. Your literary property is 
sacred, and shall continue inviolable as long as you do not use it ; 
but beware of publication, which is at once the only road to 
reward, and a certain one to ruin. Your manuscript is yours for 
all purposes except publication. You may read it, lend it to your 


1 4 Burr. 23381. 2 Duke of Queensbury v. Shebbeare, 2 Eden, 329. 
8 Lib. ii. c. 6, § 1. 
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neighbor, lock it up in your safe, burn it; but you must keep it 
from the printer.” 

Such reasoning is a burlesque, which would be entertaining 
enough if it were confined to theory ; but reduced to practice, as 
it has been, and it becomes grievously serious. 

It is a ridiculous doctrine which recognizes the existence of a 
species of property, and yet pronounces its only use unlawful and 
self-destructive. If the property is recognized, a mode of use 
must be conceded. ‘To say that authors have rights of property 
in their literary productions, and that they are lost by publication 
which is their only source of value is absurd. It is destructive 
of the first principles, the essence, the very notion of the right of 
property. ‘* Property,” says Pufendorf, “implies a right of 
excluding others from your possession, without which right 
would be altogether insignificant, if it could not be effectually 
exercised ; *twould be in vain for you to claim that as your own 
which you can by no meaus hinder others from sharing with 
you.” 

This view of the law was well expressed a century ago by a 
learned English judge when the Court of King’s Bench affirmed 
the perpetuity of literary property. Mr. Justice Aston said: — 


“Tt is settled and admitted, and is not now controverted, that literary com- 
positions, in their original state, and the incorporeal right of the publication 
of them, are the private and exclusive property of the author; and that 
they may ever be retained so; and that if they are ravished from him 
before publication, trover or trespass lies. I should be glad to know, then, 
in such a case, where the property is admitted, how the damages ought to 
be estimated by a jury? Should they confine their consideration to the 
value of the ink and paper? Certainly not. It would be most reasonable 
to consider the known character and ability of the author, and the value 
which his work (so taken from him) would produce by the publication and 
sale. And yet, what could that value be, if it was true that the instant an 
author published his works they were to be considered by the law as given 
to the public, and that his private property in them no longer existed. The 
present claim is founded upon the original right to this work, as being the 
mental labor of the author, and that the effect and produce of the labor are 
his. It is a personal incorporeal property, salable and profitable; it has 
indicia certa; for, though the sentiments and doctrine may be called ideal, 
yet, when the same are communicated to the sight and understanding of 
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every man, by the medium of printing, the work becomes a distinguishable 
subject of property, and not totally destitute of corporeal qualities. 

“ Now, without publication, ’tis useless to the owner, because without 
profit; and property without the power of use and disposal is an empty 
sound. In that state ’tis lost to the society in point of improvement, as 
well as to the author in point of interest. Publication, therefore, is the 
necessary act and only means to render this confessed property useful to 
mankind and profitable to the owner; in this they are jointly concerned. 
Now to construe this only and necessary act to make the work useful and 
profitable to be destructive at once of the author's confessed original prop- 
erty, against his express will, seems to be quite harsh and unreasonable. 

“ But it was said at the bar, ‘If a man buys a book, it is his own.’ What! 
is there no difference betwixt selling the property in the work and only one 
of the copies? To say, ‘Selling the book conveys all the right,’ begs the 
question. For if the law protect the book, the sale does not convey away 
the right, from the nature of the thing, any more than the sale conveys it 
where the statute protects the book. 

“ The proprietor’s consent is not to be carried beyond his manifest intent. 
Would not such a construction extend the partial disposition of the true 
owner beyond his plain intent and meaning? Which, from the principles 
I have before laid down, is no more to be done in this compact than in the 
case of borrowing or hiring. . 

“Can it be conceived that, in purchasing a literary composition at a shop, 
the purchaser ever thought he bought the right to be the printer and seller 
of that specific work? The improvement, knowledge, or amusement which 
he can derive from the perusal is all his own; but the right to the work, 
the copyright, remains in him whose industry composed it. The buyer 
might as truly claim the merit of the composition, by his purchase, as the 
right of multiplying the copies and reaping the profits. 

“The invasion of this sort of property is as much against every man’s 
sense of it, as it is against natural reason and moral rectitude. It is against 
the conviction of every man’s own breast, who attempts it. He knows it 
not to be his own; he knows he injures another; and he does not do it 
for the sake of the public, but mald fide et animo lucrandi.” } 


Those who contend that authors can have no property in their 
published works, except under the statute, lay great stress upon 
the assumed analogy between literary productions and inventions. 
It is argued that the latter are clearly a monopoly, and therefore 
the former must be; that inventors are entitled to no rights in 
the productions of their genius, except those conferred by the 


1 Millar v. Taylor, 4 Burr. 2840 et seg. 
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patent laws; and therefore authors have no property in their 
books other than that secured by the copyright statutes. 

In considering the nature of literary property, it is not material 
to determine whether inventions may or may not be the subject 
of property, or whether they do or do not constitute a monopoly. If 
they are not analogous to literary productions, the argument from 
one to the other does not hold. If there be an analogy, it does 
not follow that because property has not been recognized in one 
it does not exist in the other. It is a question whether inventions 
are a proper subject of property. To assume that they are not, 
and upon that assumption argue that the same is true of intel- 
lectual productions is a shallow petitio principii. This fallacy 
has been well exposed by one of the soundest of English lawyers. 
After maintaining that there is a distinction between literary 
productions and inventions, Sir William Blackstone says : — 


“ But supposing, after all, that there was no real distinction between literary 
and mechanical compositions, yet the conclusion drawn from this argument 
is very illogical and unjust. If it be reasonable to allow a property in a 
literary production (and I submit it is highly so), can we argue thus? 
Books and machines are of the same nature; no property is allowed in a 
machine; therefore none should be allowed in a book. The argument 
would rather stand thus; Books and machines are of the same nature; 
property should be allowed in books; and, therefore, it should also be 
allowed in machines. But, since they are of natures very different, both 
arguments will fall to the ground.” ? 


The same great principles above stated are equally applica- 
ble to works of the drama, music, sculpture, and painting. Here 
also the laborer is entitled to the full fruits of his labor. As 
reward often comes, in these cases, not from publication in print, 
but from representation or performance on the stage, it is also 
contrary to the first principles of property that ownership should 
be lost by such public representation or performance. The 
producer of a drama or a musical composition is entitled to its 
exclusive public use, both by publication and representation, 
and the profits which may flow therefrom. 


HOW FAR GOVERNMENT MAY INTERFERE WITH LITERARY 
PROPERTY. 
Assuming it to be the true doctrine that literary property, both 
before and after publication, is founded upon the same principles, 
1 Tonson vy. Collins, 1 W. Bl. 844. 
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possesses the same essential attributes, is the same in every respect, 
as ordinary property, it necessarily follows that it must be gov- 
erned by the same fundamental rules, and protected by the same 
great safeguards, that are thrown around ail property. What- 
ever violates the sanctity of one violates the sanctity of the 
other. 

Now how far may the legislature interfere with those material 
possessions which constitute private property? 

To preserve the sanctity of property has ever been a chief 
function of government ; next to protecting the lives and liberties 
of the people, it is the highest. Centuries ago, it was foreseen 
that sovereignty itself was to be feared as the most dangerous 
enemy of this right. As a bulwark against invasion from this 
source, the Magna Charta was made to declare that property 
should not be taken from the owner except by the “law of the 
land.” The same great guaranty has been sacredly treasured 
through more than six centuries of English history. It has been 
firmly implanted in the Constitution of the United States, which 
declares that private property shall not be taken for public use 
without just compensation, and in the constitution of every State. 
There are, however, cases in which the government may rightly 
interfere with private property against the will of the owner. 
Upon the universal principle of eminent domain, recognized by 
all writers on jurisprudence, and grafted in the constitutional 
law of America, the property of the individual is subordinate to 
the general welfare, and may, without his consent, be taken for 
public uses. But even here the powers of the State are sharply 
defined and strictly limited ; since no property can be taken except 
for public uses, and none without just compensation.’ These two 
conditions — public use and compensation — must always exist. 
Without either, the taking is unlawful. To take from one per- 
son and give to another is an abuse. It is true that the line between 
what is and what is not a public use has not been clearly drawn ; 
but the use must be open to all persons, not one, or a few, and it 
must be demanded by public necessity, convenience, or welfare. 
There must exist ‘the necessity of accomplishing some public 
good which is otherwise impracticable.”? ‘That only can be 


1 Grotius, lib. iii. c. 19,§ 7; ¢. 20,§ 7; Puf. lib. viii. c. 5,§ 3,7; Kent Com. IL 
339, and the authorities there cited ; Cooley’s Constitutional Limitations, 530, 559. 
2 People v. Township Board of Salem, 20 Mich. 452, per Cooley, J. 
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considered a public use,” says a high authority, “‘ where the gov- 
ernment is supplying its own needs, or is furnishing facilities for 
its citizens in regard to those matters of public necessity, con- 
venience, or welfare which on account of their peculiar character, 
and the difficulty — perhaps impossibility — of making provision 
for them otherwise, it is alike proper, useful, and needful for the 
government to provide.”’! Upon this principle, railroads, canals, 
and highways may be run through rich farms without the owner’s 
consent ; capitols, custom-houses, and court-houses built upon 
valuable private lots; levees thrown up; marshes drained ; cities 
supplied with pure water; and other measures of general utility 
effected. 

The legislature may also interfere with private property to 
abate a nuisance, or to protect persons or property from danger 
or injury. 

To these principles literary property is no exception. If a 
nuisance, it may be abated. If harmful to society, as obscene 
literature is, it may be seized. If damaging to the property of 
others, as libellous publications may be, it may be suppressed. 
If needed for necessary public uses, it may be taken against the 
will of the owner, who must, however, be compensated. In 
these respects it is subject to precisely the same rules and condi- 
tions which govern other species of property. 

A case may be imagined in which literary property may be 
taken upon the principle of eminent domain. Suppose that great 
inconvenience, injustice, and damage should be caused to the 
people of a State or city by the loss of all public records except 
one or more copies owned by an individual, in which he might 
have a copyright, by reason of annotations, comments, or other 
results of labor given to such records. It would seem that the 
legislature might rightfully take such property without the con- 
sent of the owner, by paying a just compensation. This would 
be an appropriation for a necessary public use. Indeed, a very 
similar case has actually arisen. The conflagration which re- 
cently swept over Chicago destroyed the public records which 
determined the titles to property owned by a large number of 
citizens. It appeared, however, that maps and abstracts were 
held by private persons, which had been prepared before the con- 
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flagration, and from which the public loss could be repaired. An 
act was passed by the legislature providing for the purchase of 
such abstracts. This was a case of literary property which was 
needed for a necessary public use, and which was apparently 
subject to lawful public appropriation upon payment of just re- 
muneration. 

But the legislation which reduces the ownership of literary 
property from perpetuity to a term of years, which says to men 
of letters, ‘* Thus far and no farther,” does not proceed upon 
any of these principles. Such property is not claimed to be 
a nuisance, or detrimental to the proprietary rights of others. 
The doctrine of eminent domain has never been pleaded in justi- 
fication of such legislation. Nor can it be. For the two vital 
principles of that doctrine — public use and compensation — are 
wanting. It is true that literature is for the general good of 
society. Ina certain sense it is for public use; but only in the 
sense in which all kinds of merchandise and wares may be said 
to be pro bono publico. The use made of books is of the same 
public nature as that made of grain, fuel, textile fabrics, ec. 
But this is wholly different from that public use which is contem- 
plated by the doctrine of eminent domain. The owners of these 
commodities cannot rightfully be made to contribute them to the 
public demand, either with or without compensation, except per- 
haps in an extreme case not likely to arise. The case of literature 
is precisely analagous. There is no difference in principle between 
a statute which requires an author to surrender his works to the 
public at a prescribed time, and one which would compel the 
owner of the Mammoth Cave, after a term of years, to admit 
visitors without charge to view its subterranean wonders ; or one 
which would limit the ownership of a gold or a coal mine toa 
term of years. The law which puts an arbitrary terminus upon 
the ownership of literary property is the same in principle with 
one that would abridge the farmer's right to his orchards and 
grain fields. If there were the remotest danger that this princi- 
ple would ever be applied to material possessions, every English 
tongue would clamor for a new Magna Charta; its actual appli- 
cation would raise every Saxon hand in rebellion. And yet for 
a century the same principle has been applied with impunity to a 
species of property no less valuable, no less inviolable. To-day 
the English nation says to its greatest poet: “* Queen Mary’ shall 
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be yours for forty-two years, and no longer.” If the same genius 
had made a beer-barrel, his title to it would run against all 
future time. 

Again, no compensation is made for literary property appro- 
priated by statute. Sophistry may assert that statutory protection 
produces an enhanced value during the term prescribed, and that 
this is an equivalent for the final loss of the copyright. Conced- 
ing, for the sake of the argument, what is not conceded in fact, that 
there is an increase in value wholly due to the statutes, this 
cannot be regarded, upon any principle of natural or constitutional 
law, as taking the place of that indemnity which is a vital con- 
stituent of the doctrine of eminent domain. This must be, not 
conditional, but absolute ; not doubtful, but certain; not left to 
the future, but determined when the property is taken.! It is 
an established principle of the doctrine of eminent domain that 
when a portion of private property is taken for public purposes, 
the enhanced value thus given to the remainder may be con- 
sidered in determining the remuneration due the owner; but 
this affords no analogy to justify the taking of the whole upon 
an undetermined, doubtful, supposititious, or, perhaps, no com- 
pensation, as in the case of literary property. 

The conclusion, then, is inevitable that the copyright statute 
which deprives authors of property in their intellectual produc- 
tions after a term of years is in no wise analogous to that law 
which sanctions the taking of private property for public uses. 
As before stated, this plea has not yet been advanced by those 
who deny the perpetuity of copyright; but it is essential to a 
thorough consideration of the subject to show that not even upon 
this ground can irregular legislative interference with literary 
property be justified. 

If the reasoning here followed is correct (and, if it is not, any 
writer will render a valuable service by showing the contrary ; 
for the matter is of the highest importance, and what is most 
needed is the truth), the only sound conclusions are these :— 

Literary property, like all property, has its origin in natural 
law and not in legislation; it is, therefore, a natural and not an 
artificial right. 

It has the same general attributes, is governed by the same 
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general principles and is subject to the same general conditions 
that obtain in the case of all property. 

Its ownership, like that of all property, is transferred only by 
the consent of the owner. It is no more lost by publication than 
the ownership of land is lost by a grant of the privilege, of hunt- 
ing, felling timber, or digging minerals within its borders. 

The legislature may rightfully interfere with it only as it may 
interfere with other property ; the limitations put upon its own- 
ership by the copyright statutes of England and America are, 
therefore, contrary to right and justice. 

Authors are entitled to the same protection for the fruits of 
their intellectual industry that is given to the produce of bodily 
labor; not simply as a matter of expediency or encouragement, 
much less of favor, but of right and justice. 

These principles were recognized by the law of England until 
1774. They were maintained with great learning and force of 
argument by three of the four judges who decided the great case 
of Millar v. Taylor in 1769. They were then solemnly sanctioned 
by the Court of King’s Bench. The sound and learned views of 
the great jurist who presided over that court for a third of a 

century, may well be quoted here. Lord Mansfield said : — 


“ From premises either expressly admitted, or which cannot and therefore 
never have been denied, conclusions follow in my apprehension, decisive 
upon all the objections raised to the property of an author, in the copy of 
his own work, by the common law. 

“Tuse the word ‘copy’ in the technical sense in which that name or 
term has been used for ages to signify an incorporeal right to the sole 
printing and publishing of somewhat intellectual communicated by letters. 

“Tt has all along been expressly admitted that by the common law an 
author is entitled to the copy of his own work until it has been once 
printed and published by his authority ; and that the four cases in chan- 
cery cited for that purpose are agreeable to the common law; and the 
relief was properly given in consequence of the legal right. 

“The property in the copy thus abridged is equally an incorporeal right 
to print a set of intellectual ideas or modes of thinking, communicated in 
a set of words and sentences and -modes of expression. It is equally de- 
tached from the manuscript, or any other physical existence whatsoever. 

“No disposition, no trausfer, of paper upon which the composition is 
written, marked, or impressed (though it gives the power to print and 
publish) can be construed a conveyance of the copy, without the author's 
express consent to print and publish; much less against his will. 
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“The property of the copy thus narrowed may equally go down from 
generation to generation, and possibly continue for ever; though neither 
the author nor his representatives should have any manuscript whatsoever 
of the work, original, duplicate, or transcript. 

“If the copy belongs to an author after publication, it certainly belonged 
to him before. But, if it does not belong to him after, where is the com- 
mon law to be found which says ‘There is such a property before’? All 
the metaphysical subtleties from the nature of the thing may be equally 
objected to the property before. It is incorporeal; it relates to ideas de- 
tached from any physical existence. There are no indicia; another may 
have had the same thoughts upon the same subject, and expressed them in 
the same language verbatim. The same string of questions may be asked 
upon the copy before publication. Is it real or personal? Does it go to the 
heir or to the executor? Being a right which can only be defended by 
action, is it, as a chose in action, assignable or not? Can it be forfeited? 
Can it be taken in execution? Can it be vested in the assignees under a 
commission of bankruptcy ? 

“The common law, as to the copy before publication, cannot be found in 
custom. Before 1732, the case of a piracy before publication never 
existed; it never was put or supposed. There is not a syllable about it 
to be met with anywhere. The regulations, the ordinances, the acts of 
Parliament, the cases in Westminster Hall, all relate to the copy of books 
after publication by the authors. Since 1732, there is not a word to be 
traced about it, except from the four cases in chancery. 

“ From what source, then, is the common law drawn, which is admitted 
to be so clear in respect of the copy before publication? From this argu- 
ment: Because it is just that an author should reap the pecuniary profits 
of his own ingenuity and labor. It is just that another should not use his 
name without his consent. It is fit that he should judge when to publish. 
It is fit he should not only choose the time but the manner of publication ; 
how many; what volume; what print. It is fit he should choose to 
whose care he will trust the accuracy and correctness of the impression ; 
to whose honesty he will confide, not to foist in additions; with other 
reasonings of the same effect. 

“T allow them sufficient to show it is agreeable to the principles of 
right and wrong, the fitness of things, convenience, and policy, and there- 
fore to the common law, to protect the copy before publication. But the 
same reasons hold after the author has published. He can reap no pecu- 
niary profit, if, the next moment after his work comes out, it may be 
pirated upon worse paper, and in worse print and in a cheaper volume. 
The author may not only be deprived of any profit, but lose the expense 
he has been at. He is no more master of the use of his own name. He 
has no control over the correctness of his own work. He cannot prevent 
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additions. He cannot retract errors. He cannot amend or cancel a 
faulty edition. Any one may print, pirate, and perpetuate the imperfec- 
tions to the disgrace and against the will of the author; may propagate 
sentiments under his name which he disapproves, repents, and is ashamed 
of. He can exercise no discretion as to the manner in which or the per- 
sons by whom his work shall be published. For these and many more 
reasons, it seems to me just and fit to protect the copy after publication.” 


That this doctrine has not been sanctioned for a century by 
the legislature or courts of England or America is true; that it 
is not law in either country is well known. That it is the doc- 
trine of the minority must also be conceded. It may then be- 
asked, Can the authority of a century be wrong? Is not the 
legislative and judicial sanction of a hundred years proof that 
the prevailing doctrine is sound? This is simply to ask whether 
ignorance, prejudice, and error never prevail in courts and legis- 
lative halls. The progress of jurisprudence is constantly uproot- 
ing bad laws. The light of to-day shows us the mistakes of yes- 
terday ; the errors of to-day will be exposed by the enlightenment 
of to-morrow. Look at slavery! For seventy years its consti- 
tutionality defended by learned lawyers, and affirmed by our 
highest judicial tribunal! Look at the unjust principle of primo- 
geniture, for ages accepted as sound law! Look at the absurd 
laws of the past relating to women! In these, as in numerous 
other instances, we see long-lived ignorance and wrong melting 
away under the light of progress. 

There is not a judicial judgment in England or America against 
the perpetuity of literary property which does not rest upon a 
divided opinion of the judges. When the House of Lords startled 
England in 1774 by its narrow decision against the rights of au- 
thors, it was found that eight of the twelve judges, including 
Lord Mansfield, had declared that copyright was a natural right, 
and not lost by publication; and six of the twelve maintained 
that such right had not been abridged by the statute of Anne. 
The question slept for three-quarters of a century. In 1851, 
Lord Campbell, delivering the opinion of the full bench of the 
Court of Exchequer, said: ‘ The first question discussed before 
us was whether authors have a copyright in their works at com- 
mon law. This is not essential for our determination of the 
present case. If it were, we are strongly inclined to agree with 
Lord Mansfield and the great majority of the judges who, in 
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Millar v. Taylor and Donaldson vy. Becket, declared themselves 
to be in favor of the common-law right of authors.” ! In the great 
controversy concerning literary property in the House of Lords 
in 1854, although the consideration of this subject was not essen- 
tial to the determination of the issue before the House, Mr. 
Justice Earle delivered an elaborate argument in support of the 
doctrine maintained by Lord Mansfield; and Mr. Justice Cole- 
ridge, giving expression to similar views, added: * If there was 
one subject more than another upon which the great and varied 
learning of Lord Mansfield, his special familiarity with it, and the 
philosophical turn of his intellect, could give his judgment pe- 
culiar weight, it was this. I require no higher authority for a 
position which seems to me in itself reasonable and just.” 2 

This great question has been passed upon but once by the Su- 
preme Court of the United States. In 1854, after an elaborate 
discussion of the subject, the court declared that an author had 
no proprietary rights in his works except those conferred by 
the copyright statutes. But this judgment was by no means 
unanimous. Two of the six judges dissented, and stoutly main- . 
tained that literary property was founded in the common law, and 
that its perpetuity had not been changed by statute. Mr. Justice 
Thompson emphatically declared that in his * judgment every 
principle of justice, equity, morality, fitness, and sound policy 
concurs in protecting the literary labors of men to the same ex 
tent that property acquired by manual labor is protected.” And 
Mr. Justice Baldwin contended that * to place the proprietors of 
literary property on a worse footing in courts of equity than the 
owners of other property would not only be subversive of all 
principles of justice, but in direct repugnance to the spirit of the 
constitution and laws.” 

It is true that those who maintain this doctrine are in the 
minority. But the minority of to-day becomes the majority of 
to-morrow. The minority in the right outlasts the majority in 
the wrong. 


1 Boosey v. Jefferys, 6 Exch. Rep. p. 592. 2 Jefferys v. Boosey, 4 H. L. C. 815. 
3 Wheaton v. Peters, 8 Pet. 591. 
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THESE volumes have been both over-praised and over-censured. 
They are undoubtedly of considerable historical value as the 
observations and opinions of an acute man of the world, whose 
means of knowledge were in some respects superior to those 
even of the actors in the scenes he describes, since he was ena- 
bled to witness the conduct and hear the opinions of the leading 
statesmen of both political parties. But, nevertheless, Mr. Gre- 
ville was at most an outside observer of events: the Privy Coun- 
cil has long ceased to be the body in which important matters of 
state are considered. The proceedings of the cabinet, the really 
important council, were known to him as to others only by report; 
and, as a trustworthy narration of the inside history of the pas- 
sage of the Catholic Emancipation Act and the first Reform 
Bill, our diarist gives little valuable information in addition to 
what we already knew from the Memoirs of Sir Robert Peel and 
Lord Palmerston, the Despatches and Correspondence of the 
Duke of Wellington, and the Correspondence of Lord Grey with 
William the Fourth, all of which books except the first have 
seen the light since Mr. Greville’s death. 

On the other hand, excepting that the editor has erred in pub- 
lishing these volumes during the lifetime of the present sovereign, 
and while the near relations of the actors, and indeed some of the 
actors themselves, are living, we do not think that the work is 
deserving of the violent attacks which have been made upon it, 
and which have culminated in an able and bitter article in the 
Quarterly Review.2 To charge that some of Mr. Greville’s best 
stories are exaggerated is only to say of them what may probably 
be said with truth of almost all well-known anecdotes, in which, 
by curtailments and additions, the truth has been somewhat sacri- 
ficed to epigrammatic point and picturesque effect. It is ridicu- 
lous to say that it is ungentlemanlike to keep a diary and note 


1 The Greville Memoirs: a Journal of the Reigns of King George IV. and King Wil- 
liam IV. By the late Cuartes C. F. Grevitze, Esq., Clerk of the Council to those 
Sovereigns. Edited by Henry Reeve. Three volumes. London. 1874. 

2 In No. CCCXXV., and said to be by Mr. Hayward, Q. C. 
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down the conversation of people one meets, when they are not 
aware that their conversation is being thus preserved. This is 
so common and well known a practice, particularly in English 
society, that every one must be presumed to know the usage and 
prepared to run the risk; and it has been reserved for the Quar- 
terly Review to discover that “no one, morally speaking, has a 
right to take notes of the private conversation of another, great 
or small, without his or her knowledge or consent, much less to 
publish them, or leave them for publication at any time.’ Pass- 
ing by former diarists, and taking those of the present century 
in England, we know this very thing has been done by Scott 
(edited by a former editor of the Quarterly), Wilberforce, 
Moore (edited by Earl Russell), Crabb Robinson, and others, 
whom the world has not ceased to respect; and it is said that a 
distinguished living nobleman, justly eminent both in polities 
and literature, has kept a journal for forty years, which will some 
day doubtless see the light, and of which the conversations and 
opinions of the celebrated men whom he has known will cer- 
tainly form a most important part. The truth is, that the world 
would be deprived of a vast deal of knowledge, wisdom, and 
amusement, by losing the acquaintance with the men and man- 
ners of a former age that such journals give us; that the history 
of the seventeenth century could not’spare the diaries of Pepys 
and Evelyn, or the last century those of Bubb Doddington and 
Horace Walpole, and above all the inimitable pages of Boswell. 
What people, who figure in such books, and their descendants 
have a right to demand, is judgment and delicacy in selection and 
omission, and in choice of time for publication. In these respects 
we think Mr. Reeve cannot escape criticism. Above all, he 
should have remembered (to say nothing of some things told of 
the Duchess of Kent) that whether the Queen liked or disliked 
her two uncles, yet her Majesty has the feelings common to all 
people of refinement, and must object to having relations whom 
she has known personally, and one of whom, with all his rough- 
ness and many faults, is deserving of her respect, dragged before 
the public, and their vices, great and small, their petulance, and 
their temporary fits of anger minutely chronicled and paraded 
for the benefit of the scandal-loving world. Many things are 
told of William the Fourth particularly that are unworthy of 
the most trifling chronicler. It is certainly not worth while to 
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preserve the fact that he called a pen a damned bad one, or said 
that a statement in a newspaper was a damned lie. In an age when 
the use of profane language was much more common than now, 
the fact that a monarch, brought up as a sailor, used strong lan- 
guage, fails to throw light upon his character one way or the 
other. But Mr. Reeve’s fault is not greater than that of those 
individuals who are responsible for the publication of the Duke 
of Buckingham’s Memoirs of these very reigns, of Lord Holland’s 
scandalous Foreign Reminiscences, and of Lord Campbell’s so- 
called * Lives” of Lord Lyndhurst and Lord Brougham, which, 
nevertheless, have done little harm, except to the editors them- 
selves and their authors. 

Mr. Greville’s place in literature will be in an inferior degtee 
like the place occupied by Horace Walpole’s journals. Anybody 
who takes his journal as history without allowance will make the 
same mistake that Sir Walter Scott made when he drew Buck- 
ingham’s character from Dryden’s famous lines on Zimri; but 
the man competent to write history will know intuitively how to 
separate the truth from the fiction, and to make allowances for 
prejudice, partisan feelings, and natural exaggeration. Like 
another diarist of our times, Mr. W. H. Russell, Mr. Greville’s 
relation of facts within his knowledge is of infinitely more value 
than his comments, moral reflections, and prophecies. His sketches 
of character, though often contradictory, are amusing, and at 
times instructive ; his narrative is clothed in a singularly con- 
cise, pleasing, and picturesque style ; and of some of the eminent 
men who figure in these volumes, and particularly Lord Mel- 
bourne, incidents are related that will raise them in the estima- 
tion of posterity. The firmness and courage with which, amidst 
much obloquy and vast difficulties, the Whig ministry fought 
the battle of reform, redounds to the honor of all the members 
of the cabinet ; and if the opposition of the Duke of Wellington 
and Sir Robert Peel shows lack of foresight and wisdom, it does 
not appear to have been actuated by selfish or factious motives. 
As to the characters of the two kings, George the Fourth has 
long been regarded by the world at his proper value, and Mr. 
Greville has not added much to the contempt which all who 
have read history entertain for him; and although William the 
Fourth appears to have been more testy, coarse, and undignified 
than had been generally known, his place in history has also 
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been pretty well established, as a rough, ignorant sailor, badly 
brought up, and as a monarch who couldn’t understand any 
better than his father that principle of the British constitution 
which obliged him to accept ministers and support measures 
that he did not like, but at the same time one who, in his way, 
was honest and well intentioned, and desired to do his duty by 
his country,—not so estimable a man as his father, but far less 
obstinate and less prejudiced, and decidedly more liberal. We 
do not think the cause of monarchy in England is so closely 
connected with these sovereigns that it will be either strength- 
ened by their virtues or weakened by their vices. 

Mr. Greville was a descendant of the Earl of Warwick’s 
family, and grandson maternally of that Duke of Portland who 
was prime minister in the unfortunate coalition ministry of 1783. 
Thus nearly related to the great ducal houses of Cavendish and 
Bentinck, he was early provided for in the public service, and in 
1821 he became clerk of the Privy Council. This office required 
his attendance at the formal meetings of that body, where meas- 
ures decided on before were sanctioned by the sovereign, and 
formally promulgated. His time seems to have been divided 
between the easy duties of his position (since his resignation in 
1860, filled until this year by the amiable and lamented essayist, 
Sir Arthur Helps), the turf, which seems to have taken up 
most of his attention, the pleasures of society, and the com- 
pilation of the Journal, by which he will be remembered. On 
his death in 1865, at the age of seventy-one, he left the latter to 
his friend, Mr. Reeve, registrar of the Privy Council and editor 
of the Edinburgh Review, by whom that portion which covered 
the reigns of the two kings we have been speaking of has been 
given to the public; the rest, covering the reign of the Queen, 
being reserved for future publication. 

The Journal begins just before the celebrated trial of Queen 
Caroline, the story of which is too well known to require us 
to dwell upon it; and, indeed, Mr. Greville tells very little that 
is new or interesting. Brougham, of course, is the promi- 
nent figure here. Under date of July 8, 1820, Mr. Greville 
writes : — 

“T was in the House of Lords the night before last to hear Brougham 
and Denman speak at the bar. Brougham’s speech was uncommonly 
clever, very insolent, and parts of it very eloquent.” 


I 

ia 
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The hearing began August 17th, the defence was opened on 
the 3d of October, and the bill abandoned by ministers on the 6th 
of November. On the 8th of October the author says : — 


“The town is still in an uproar about the trial, and nobody has any 
doubt that it will finish by the bill being thrown out and the ministers 
turned out. Lrougham’s [opening] speech was the: most magnificent dis- 
play of argument and oratory that has been heard for years; and they say 
that the impression it made upon the House was immense; even his most 
violent opponents (including Lord Lonsdale) were struck with admiration 
and astonishment.” 


There can be no doubt that Brougham displayed in this trial 
extraordinary ability of the exact kind needed; and all con- 
temporary testimony agrees in opinion as to the great effect his 
argument produced. But to our mind his speech, although in 
parts very powerful, is too uneven, and the indignation often 
too artificial, to give it a permanent place in oratory, and the 
peroration, which he boasted that he wrote and rewrote some 
dozen times, with all its elaborateness, cold and feeble. Indeed, 
the speech will not compare with some other of Lord Brougham’s 
efforts, particularly his defence of Ambrose Williams, perhaps 
the most trenchant and successful piece of invective that the 
present century has produced. Mr. Greville’s acquaintance with 
Brougham seems to have begun some years later. Thus we find 
him writing in January, 1828 : — : 

“ About three weeks ago I passed a few days at Panshanger, where I 
met Brougham; he came from Saturday till Monday morning, and from 
the hour of his arrival to that of his departure he never ceased talking. 
The party was agreeable enough, — Luttrell, Rogers, &c.; but it was 
comical to see how the latter was provoked at Brougham’s engrossing all 
the talk, though he could not help listening with pleasure. Brougham is 
certainly one of the most remarkable men I ever met; to say nothing of 
what he is in the world, his almost childish gayety and animal spirits, his 
humor, mixed with sarcasm, but not ill-natured, his wonderful information, 
and the facility with which he handles every subject, from the most grave 
and severe to the most trifling, displaying a mind full of varied and exten- 
sive information, and a memory which has suffered nothing to escape it, I 
never saw any man whose conversation impressed me with such an idea of 
his superiority over all others. As Rogers said this morning of his de- 
parture, ‘This morning Solon, Lycurgus, Demosthenes, Archimedes, Sir 
Isaac Newton, Lord Chesterfield, and a great many more, went away in 
one post-chaise.’” 
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It is sad to contrast this lively picture with the Brougham of 
twenty or twenty-five years later, when, soured by disappoint- 
ments, in greater part the natural result of his own faults and 
eccentricities, he lived the life of a captious, fault-finding, 
unhonored old man, receiving little or none of the veneration 
which age ought to add to ability, accomplishments, and great 
public services, and shocking young men by the indecorum and 
irreverence of his conversation. As Mr. Greville says, a few 
pages further on: “ After all, Brougham is only a living and 
very remarkable instance of the inefficacy of the most splendid 
talents, unless they are accompanied with other qualities, which 
searcely admit of definition, but which must serve the same pur- 
pose that ballast does for a ship.” Brougham figures a good deal 
in these pages, and we shall frequently return to him. At this 
time he was still a practising barrister, having but a year be- 
fore received the silk gown that his eminence at the bar had 
earned many years previously, and while, as an orator, left by 
Canning without a rival, was not even the leader of an opposition 
that nevertheless relied upon him to gain them an effectual 
hearing. 

Whether it was family connection,! or the consequent intimacy 
which brought him under the influence of that marvellous fas- 
cination that few could resist, or honest admiration of his genius © 
and noble ambition, or whatever was the cause, it is certain that 
to no one does Mr. Greville give the warm praise that he does to 
Canning ; and the death of this most accomplished and interest- 
ing public man seems to have filled him, as it did others, with 
melancholy forebodings as to the impossibility of filling his place. 
The ingratitude which the Duke of Wellington displayed towards 
the statesman who selected him, while comparatively obscure, for 
the command in the Peninsula is no small blemish on the latter’s 
character, and the superciliousness with which he at times pre- 
sumed to treat him rather laughable, when it is remembered that 
Canning’s family was the equal of his, while his rise in life was 
more rapid, and his intellectual powers considerably greater than 
the Duke’s. Mr. Disraeli, in his celebrated novel of Coningsby, 
has pointed out, amidst other just and discriminating criticisms on 


! Mr. Greville’s uncle, the Duke of Portland, and Mr. Canning married sisters, 
and the Cavendish and Bentinck connection were among the great statesman’s most 
ardent supporters. 
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the Duke of Wellington’s political career, the great blunder he 
committed in the course he took at this time, and especially in 
not accepting the seals of the Foreign Office (the only civil office 
for which he was eminently fitted) under Mr. Canning in 1827, 
instead of joining Lord Grey and Sir Robert Peel, in what Lord 
George Bentinck called “ hounding his illustrious relative to 
death.”” The factious and unscrupulous manner in which Can- 
ning was opposed in April, 1827, when he naturally and properly 
succeeded Lord Liverpool as prime minister, was undoubtedly 
the real cause of his untimely death in the following August. 
On the 13th of April of this year Mr. Greville writes : — 

“ Canning, disliked by the King, opposed by the aristocracy and the 
nation, and unsupported by the Parliament, is appointed prime minister. 
The King, irresolute and uncertain, is induced to nominate a man whose 
principles and opinions he fears and dislikes, by the advice and influence of 
his physician. The measure which is of paramount importance Canning 
cannot carry as he desires and believes to be necessary ; he must form a 
cabinet full of disunion, and he is doubtful what support he can expect 
from the old adherents of the government by whom he is abhorred.” 


Notwithstanding these obstacles, and the factious coalition of 
the Duke of Wellington and Lord Grey against him, Canning 


did form a strong ministry, and would undoubtedly have tri- 
umphed over all his opponents had it not been for his death. 
The succeeding ministry of his friend Lord Goderich was short- 
lived, and in January, 1828, the Duke of Wellington and Sir 
Robert Peel came again into office, and in a few months got rid 
of the liberal Canningite element in their cabinet, but within a 
year, in direct violation of all their pledges, felt compelled to in- 
troduce and carry that very measure of Catholic emancipation 
which was their sole cause of difference with Canning, and their 
only possible excuse for separating from him. 

It will be remembered that Canning had previously succeeded 
Lord Castlereagh as foreign secretary in Lord Liverpool’s min- 
istry, in 1822. At that time Mr. Greville says: — 

“From the moment Mr. Canning came into the cabinet he labored to 
accomplish the recognition of the South American Republics ; but all the 
cabinet were against him except Lord Liverpool, and the King would not 
hear of it. The King was supported in his opposition by the Duke of 
Wellington, and by Lieven and Esterhazy,’ whom he used to have with 


1 The Russian and Austrian ambassadors. 
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him; and to them he inveighed against Canning for pressing this measure. 
The Duke of Wellington and those ambassadors persuaded his Majesty 
that if he consented it would produce a quarrel between him and his allies, 
and involve him in inextricable difficulties. Canning, who knew all this, 
wrote to Mrs. Canning in terms of great bitterness, and said, if the King 
did not take care he would not let him see these ambassadors except in his 
presence, and added: ‘I can tell his Majesty that his father would never 
have acted in such a manner.’ At length, after a long contest, in the 
course of which Peel came round to him, he resolved to carry the measure, 
or resign. After a battle in the cabinet, which lasted three hours, and 
from which he came heated, exhausted, and indignant, he prepared a 
memorial to the King, and Lord Liverpool another, in which they tendered 
their resignations, alleging at length their reasons, and this they submitted 
to the cabinet the following day. When their colleagues found they were 
in earnest, they unanimously surrendered, and agreed, upon a declaration 
to the King, that they would all resign unless the measure was adopted. 
This communication was made to his Majesty by the Duke of Wellington, 
who told him that he found Canning was in earnest, and that the govern- 
ment could not go on without him, and he must give way. The King ac- 
cordingly gave way, but with a very ill grace.” 


After Canning’s death Mr. Greville narrates : — 


“The Duke of Wellington talked of Canning the other day a great deal 
at my mother’s. He said his talents were astonishing; his compositions 
admirable ; that he possessed the art of saying exactly what was necessary, 
and passing over those topics on which it was not advisable to touch; his 
fertility and resources inexhaustible. He thought him the finest speaker 
he had ever heard; though he prided himself extremely upon his com- 
positions, he would patiently endure any criticisms upon such papers as he 
submitted for the consideration of the cabinet, and would allow them to be 
altered in any way that was suggested.” 


It is a pity that the spirit which pervades these generous re- 
marks had not made itself manifest in the intercourse between 


these eminent men during Canning’s lifetime. Canning might. 


then have been spared to his country for many years, and the 
memory of the Duke been relieved of a cloud that must now ever 
remain upon it. The extraordinary candor —the sure mark of 
greatness — displayed by Canning in regard to, his state papers 
is related also by Moore, in his diary, on the testimony of Mr. 
Croker and Lord Palmerston.! 


1 Russell’s Memoirs and Journals of Thomas Moore, vol. vi. pp. 80, 31. 
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As we turn over the pages our eye lights upon an amusing 
anecdote, one of the actors in which has only died in the present 
year. In February, 1829, Greville writes : — 


« A ridiculous thing happened the other day in the Vice-Chancellor’s Court. 
Sugden? had taken a brief on each side of a case without knowing it. 
Horne, who opened on one side, and was followed by another lawyer, was 
to be answered by Sugden; but he, having got hold of the wrong brief, 
spoke the same way as Horne. The Vice-Chancellor? said coolly, ‘Mr. 
Sugden is with you?’ ‘Sir,’ said Horne, * his argument is with us, but he 
is engaged on the other side.’ Finding himself in a scrape, he said, ‘ It 
was true he held a brief for the other party, but for no client would he 
ever argue against what he knew to be a clear rule of law. However, the 
court decided against them all.” 


We can hardly conceive under our practice where it would be 
impossible for such a thing to happen to the busiest lawyer, of 
an accident like this, although it is certainly possible in England. 
The real difficulty with the story is, that it bears a suspicious 
resemblance to Lord Eldon’s anecdote of Dunning’s mistaking 
the side upon which he was retained, and beginning a powerful 
argument to the jury against his own client. 

The following Mr. Greville relates of his own knowledge : — 


* December 23d. — Went to the Court of King’s Bench this morning to 
prove that the Duke of Wellington is a privy councillor. . . . After- 
wards there was a crim. con. case, which I did not stay out, but which was 
amusing enough, from the translations of the counsel, the judge, the wit- 
nesses, and the interpreters, — for some of the witnesses were French. 
Lord Tenterden has a comical way of muttering to himself, half aloud, as 
the counsel are speaking, either answering or commenting on what they 
say. Scarlett was saying that he could not prove the fact, but he could 
prove that the defendant passed the night in the lady’s room, and the jury 


might judge what he did; when Tenterden muttered, ‘If he did nothing, 
what was he there for?’” 


George the Fourth never forgave Brougham and Denman for ° 
the part they took as counsel for his wife. This was made the 
pretext by Lord Eldon, who hated him for not raising Brougham 
to the rank of king’s counsel, which, however, Mr. Canning found 
no difficulty in persuading the King to consent to, on his becoming 


1 Afterwards Lord St. Leonards. "2 Sir Lancelot Shadwell. 
‘ In a criminal information for libel filed against the printer of a Tory newspaper. 
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premier in 1827. The royal spite against Mr. Denman, how- 
ever, continued ; and although the Duke of Wellington insisted 
on his receiving a silk gown too, the King was very sulky about 
it, and showed this especially when, in consequence of the illness 
of the Recorder, it became Denman’s duty, as common serjeant 
of London, to make the report of convictions at the Old Bailey 
to the Privy Council, when it was to be determined who of those 
capitally convicted under the severe criminal code of that day 
should be executed, and who respited. Mr. Greville writes : — 


“ Yesterday I met the Chancellor * at dinner at the Master of the Rolls’, 
when he told me about the Kingand Denman. The King would not have 
the Recorder’s report last week, because the Recorder was too ill to attend, 
and he was resolved not to see Denman. The Duke went to him, when 
he threw himself into a terrible tantrum, and was so violent and irritable 
that they were obliged to let him have his own way for fear he should be 
ill, which they thought he would otherwise certainly be. He is rather the 
more furious with Denman from having been forced to consent to his hav- 
ing the silk gown; and he said at that time that he should never set his 
foot in any house of his; so that business is at a stand-still, and the un- 
fortunate wretches under sentence of death are suffered to linger on, 
because he does not choose to do his duty, and admit to his presence an 
officer to whom he has taken an aversion. As the Chancellor said to me, 
‘The fact is, he is mad.’ The fact is, that he is a spoiled, selfish, odious 
beast, and has no idea of doing any thing but what is agreeable to himself, 
or of there being any duties attached to the office he holds.” 


The Duke of Wellington, a few days later, gave Greville a 
long account of the matter, saying, ** You have no idea of what 
a scene I had with him; there never was any thing like it. I 
never saw him so violent.” He added, that the report ‘“ could 
not stand over after this; and if the Recorder is not well enough 
when the time arrives for the next report, his Majesty must re- 
ceive Denman whether he will or no, and that he shall insist 
upon it.” There is a long account of this disgraceful ebullition 
of feeling in Sir Joseph Arnould’s Life of Lord Denman. Our 
recollection is, that the Recorder recovered and appeared him- 
self. 

A very amusing anecdote is told of the late Earl of Winchelsea 
(who was to the House of Lords in the last generation what Mr. 


1 Lord Lyndhurst. 
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Whalley is to the House of Commons in the present), during 
the debates on the Catholic Emancipation Bill, which it may well 
be imagined raised him almost to a pitch of madness, and caused 
him to use language about the Duke of Wellington that finally 
resulted in a duel between the two noblemen. 


“Lord Holland came home one night from the House of Lords, and, as 
soon as he had occasion to blow his nose, pulled his handkerchief out of 
his pocket; upon which my Lady exclaimed (she hates perfumes), ‘Good 
God, Lord H., where did you get that handkerchief? Seud it away 
directly.’ He said he did not know, when it was inspected, and the letter 
W found on it. Lord H. said, * I was sitting near Lord Winchelsea, and it 
must be his, which I took up by mistake and have brought home.’ Accord- 
ingly the next day he sent it to Lord Winchelsea with his compliments. 
Lord Winchelsea receiving the handkerchief and the message, and finding 
it marked W, fancied it was the Duke’s, and that it was sent to him by 
way of affronting him; on which he went to the Duke of Newcastle and 
imparted to him the circumstances, and desired him to wait on Lord Holland 
for an explanation. This his Grace did, when the matter was cleared up, 
and the handkerchief was found to be the property of Lord Wellesley, 
The next day Lord Winchelsea came up laughing to Lord Holland in the 
House of Lords, and said he had many apologies to make for what had 
passed, but that he really was in such a state of excitement he did not 
know what he said or did.” 


We are informed in a note by Mr. Reeve that what gave point 
to the story was Lord Winchelsea’s habit of flourishing a white 
pocket handkerchief while he was speaking in the House of 
Lords. 

Greville was on the Continent in 1830 when George the Fourth 
died, and was succeeded by his brother, the Duke of Clarence. 
On his return, his first impressions of the new sovereign were 
favorable, but for some reason he disliked Queen Adelaide, who 
was in truth a very estimable woman. 


“The: King’s good-nature? simplicity, and affability to all about him are 
certainly very striking, and in his elevation he does not forget any of his 
old friends and companions. He was in no hurry to take upon himself the 
dignity of king, nor to throw off the habits and manners of a country gen- 
tleman, When Lord Chesterfield went to Bushy to kiss his hand, and be 
presented to the Queen, he found Sir John and Lady Gore there lunching; 
and when they went away, the King called for their carriage, handed Lady 
Gore into it, and stood at the door to see them off. When Lord Howe 
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came over from Twickenham to see him, he said the Queen was going out 
driving, and should ‘drop him’ at his own house. . . . Altogether he seems 
a kind-hearted, well-meaning, not stupid, burlesque, bustling old fellow, 


and, if he doesn’t go mad, may make a very decent king, but he exhibits 
oddities.” 


On the loth of November, 1830, just before the Whig party 
came into office, Greville writes : — 


“In the evening I dined with Lord Sefton to meet Talleyrand and 
Madame de Dino. There were Brougham and Denman, the latter brought 
by the former to show Talleyrand. After dinner Talleyrand held a circle 
and discoursed, but I did not come in for his talk. . . . Brougham is very 
proud of his French, which is execrable, and took the opportunity of hold- 
ing forth in a most barbarous jargon, which he fancied was the real accent 
and phraseology.” : 


Lord Sefton, a wealthy Whig nobleman who took to polities as 
an amusement, was a great admirer and trumpeter of Brougham’s, 
and seemed to believe all the rather wild assertions of the latter. 
A very amusing account is given of a dinner at his house on the 
day that Brougham received the Great Seal. 


* November 22d.— Dined at Sefton’s; nobody there but Lord Grey and 
his family, Brougham, and Montrond, the latter just come from Paris. It 
was excessively agreeable. Lord Grey in excellent spirits, and Brougham, 
whom Sefton bantered from the beginning to the end of dinner... . 
Sefton did nothing but quiz Brougham,—‘ My Lord’ every minute, and 
* What does his Lordship say ?’ ‘I am sure it is very condescending of his 
Lordship to speak to such canaille as all of you;’ and a thousand other jokes. 


. . » Montrond was very amusing, —‘ You, Lord Brougham, when you 
mount your bag of wool.’” 


Brougham’s great rival, Lord Lyndhurst, came first into 
marked public notice about this period, his reputation before hav- 
‘ ing been purely professional. His great intellectual powers, his 
thorough academical and professional training, his concise, lumi- 
nous, and effective oratory and his dexterity in debate, made him 
one of the marked personages of his time, and, had these been 
united to firmer principles and a deeper sense of political respon- 
sibility, would have placed him among the greatest magistrates or 
statesmen England has produced. As it is, his reputation is that 
of a most able and successful lawyer and politician, but neither 
that of a great jurist nor great statesman. He had none of the 
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vanity and eccentricity that marred Brougham’s career, and his 
manners were not like the other's, disfigured by coarseness or 
brusqueness ; he displayed more tact and better judgment, and if 
he never equalled some of Brougham’s greatest efforts, his 
speeches are more condensed and pointed, far better adapted to 
his audience, the House of Lords (where he has, indeed, had few 
superiors), and more uniformly powerful. The great defect in 
his character is the apparent want of convictions. Like Mr. Dis- 
raeli, who once acted as his private secretary, he was a free lance 
in politics, who changed -suddenly upon the question of Catholic 
emancipation, and having been a member of the Duke of Wel- 
lington’s cabinet, was anxious to continue under Lord Grey. 
His lack of principle constantly appears in Mr. Greville’s accounts 
of him. At the time he first accepted the Great Seal, Greville 
says: — 

“T dined with the Chancellor three days ago; he talked to me a great 
deal about his acceptance of the Great Seal and of the speculation it was. 
He was Master of the Rolls with 70002. a year for life when it was offered 
to him; he debated whether it was worth while to give this up to be 
chancellor for perhaps only one year, with a peerage and the pension. Ile 
talked the matter over with his wife, aud they agreed that if it only lasted 
one year (which he evidently thought probable), it was worth while, 
besides the contingency of a long chancellorship. He asked me if the gov- 
ernment was popular and reckoned strong. . . . In talking of the specula- 
tion he had made, political opinions and political consistency seemed never 
to occur to him, and he considered the whole matter in a light so business- 
like and professional as to be quite amusing.” 


Under date of August 20th, 1833, Mr. Greville records of him 
what we trust is not true, or else very much exaggerated ; for, 
while many opposition leaders might entertain such a feeling, it 
is to be hoped that very few would give it utterance. 


“The Duke of Wellington has continued to attend in the House of 
Lords day after day, proposing alterations and amendments to all the bills, 
evidently reading hard, and preparing himself for each occasion, always 
lcaded with papers. Lyndhurst said to somebody, ‘I shall attend no more ; 
what’s the use of it? The Duke comes down every day and tries to make 
the bills better ; if I could make them worse, I would come too.’” 


It is not known what was Lord Lyndhurst’s reason, in 1831, 
alter coquetting with the Whigs about the chancellorship, and 
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accepting from them the place of Lord Chief Baron, for turning 
round and becoming again their most vigorous and formidable 
opponent. Greville says: ** The Duke of Devonshire told Lady 
Lyndhurst that her husband ought to resign his judicial posi- 
tion, because he had displayed hostility to Government the 
other night; but it would be a new maxim to establish that the 
judges were to be amenable to the minister for their political 
opinions and parliamentary conduct.” This is true; but when an 
ex-chancellor in Lord Lyndhurst’s position accepts a judgeship 
from a ministry which he was willing to join when formed, they 
have a right to expect that he will refrain from violent party 
opposition. 

Lord Lyndhurst remained in the Court of Exchequer, immersed 
as he then was in politics, long enough to show that he possessed 
in the highest degree the qualities of a great common-law judge ; 
and had he continued there for twelve or fifteen years, and de- 
voted all his great intellectual powers to the performance of his 
duties, he might have left a judicial reputation second only, if 
second, to Mansfield. This Lord Campbell, who hated Brougham 
and him with the bitter hatred of envious mediocrity, is com- 
pelled to admit. As an equity judge, however, he proved to be 
inferior to Lord Cottenham, and far below Lord St. Leonards, 
and made little impression on the law. 

Mr. Greville remarks: * After the Duke of Wellington and 
Peel carrying the Catholic question, Canning’s friends advocating 
radical reform, and Eldon living to see Brougham on the wool- 
sack, what may one not expect.” That extraordinary man’s 
eccentricities and extravagancies now had full play. His intense 
vanity manifested itself particularly in pretending that the Great 
Seal did not occupy his time. Thus our diarist records : — 


“T hear of Brougham from Sefton, with whom he passes most of his 
spare time, to relieve his mind by small talk, persiflage, and the gossip of . 
the day. He tells Sefton ‘that he likes his office, but that it is a mere 
plaything, and there is nothing to do ; his life is too idle, and when he has 
cleared off the arrears, which he shall do forthwith, that he really does not 
know how he shall get rid of his time ;’ that ‘he does not suffer the pro- 
lixity of counsel, and when they wander from the point he brings them back 
and says, * You need not say any thing on that point; what I want to be 
informed upon is so.”’ . . . Sefton goes and sits in his private room and 
sees his receptions of people, and gives very amusing accounts of his ex- 
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treme politeness to the Lord Mayor, and his cool insouctance with the 
Archbishop of Canterbury.” 


An entry in the Journal a year or two later shows how little 
foundation there was for this wild talk : — 


“ August 20th. — To Stoke [Lord Sefton’s country scat] on Saturday 
with Creevey and Le Marchant, the Chancellor’s secretary. . . . Brougham, 
Plunket, and John Russell came the next day. Brougham is not so talka- 
tive as he was; his dignities, his labors, and the various cares of his situ- 
ation have dashed his gayety, and pressed down his once elastic spirits. 
.. + Le Marchant talked to me of Brougham’s labors and their intensity, 
which put me in mind of his gasconading to Sefton a year or two ago 
about his idleness, and finding the Great Seal a mere plaything; Le Mar- 
chant said that by severe and constant application he had made himself 
very tolerably acquainted with equity law, and very extensively with 
cases.” 


In this part of the diary are one or two amusing anecdotes ; 
one of Sir James Allan Park, Justice of the Common Pleas, and 
the author of the celebrated work on Insurance : - 


“Park is extraordinarily ridiculous. He is a physiognomist, and is 
captivated by pleasant looks. In a certain cause, in which a boy brought 
an action for defamation against his schoolmaster, Campbell, his counsel, 
asked the solicitor if the boy was good-looking. ‘Very.’ ‘Oh, then, have 
him in court; we shall get a verdict. And so he did. His eyes are always 
wandering about, watching and noticing every thing and everybody. One 
day there was a dog in court making a disturbance, on which he said, 
‘Take away that dog.’ The officers went to remove another dog, when he 
interposed, ‘ No, not that dog ; I have had my eye on that dog the whole 
day, and I will say that a better behaved little dog I never saw in a court 
of justice.’ ” 

* January 23d. — No news; Master of the Rolls, George Ponsonby, and 
George Villiers,’ here. The latter told a story of Plunket, of his wit. 
Lord Wellesley’s atde-de-camp, Keppel, wrote a book of his travels, and 
called it his personal narrative. Lord Wellesley was quizzing it, and said, 
‘Personal narrative? What is a personal narrative? Lord Plunket, 
what should you say a personal narrative meant?’ Plunket answered, 
‘My lord, you know we lawyers always understand personal as contra- 
distinguished from real.’ And one or two others of Parsons, the Irish 
barrister. Lord Norbury on some circuit was on the bench speaking, and 
an ass outside brayed so loud that nobody could hear. He exclaimed, 


1 The late Earl of Clarendon. 
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‘ Do stop that noise.’ Parsons said, ‘ My lord, there is a great echo here.’ 
Somebody said to him one day, ‘ Mr. Parsons, have you heard of my son’s 
robbery?’ ‘No; whom has he robbed ?’” 


There is an anecdote of Brougham’s pretension to universal 
knowledge that is too good to be omitted. There is an account 
of the same dinner in the Life of Sir Thomas Fowell Buxton, 
told in a very different manner, but not necessarily contradicting 
this one : — 


“ June 7th. — Dined with Sefton yesterday, who gave me an account of a 

dinner at Fowell Buxton’s on Saturday to see the brewery, at which 
Brougham was the ‘Magnus Apollo.’ . . . There were people ready to 
show and explain every thing, but not a bit, — Brougham took the ex- 
planation of every thing into his own hands, — the mode of brewing, the 
machinery, down to the feeding of the cart-horses. After dinner, the ac- 
count-books were brought, and the young Buxtons were beckoned up to 
the top of the table by their father to hear the words of wisdom that flowed 
from the lips of my Lord Chancellor. He affected to study the ledger, and 
made various pertinent remarks on the mauner of book-keeping. 
These people are all subscribers to the London University, and Sefton 
swears he overheard Brougham tell them that ‘Sir Isaac Newton was 
nothing compared to some of the present professors,’ or something to that 
effect. I put down all this nonsense because it amused me in the recital, 
und is excessively characteristic of the man, one of the most remarkable 
who ever existed. Lady Sefton told me that he went with them to the 
British Museum, where all the officers of the Museum were in attendance 
to receive them. He would not let anybody explain any thing, but did all 
the honors himself. At last they came to the collection of vehaovale, when 
she thought he must be brought to a stand-still. Their conductor began to 
describe them, when Brougham took the words out of his mouth, and 
dashed off with as much ease and familiarity as if he had been a Buckland 
or a Cuvier.” 


This assumption of universal knowledge, although it might 
impose upon fashionable people, often rendered him supremely | 
ridiculous. While Lady Sefton was comparing him to Buckland 
and Cuvier, the officers of the Museum were very possibly laugh- 
ing at his superficiality and ignorance. 

Greville thus recounts his first meeting Macaulay in 1832, 
when his brilliant essays in the Edinburgh Review and his 
powerful speeches on the Reform Bill had raised him to a high 
pitch of celebrity : — 
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February 6th.— Dined yesterday with Lord Holland; came very late, 
and found a vacant place between Sir George Robinson and a common- 
looking man in black. As soon as I had time to look at my neighbor, I 
began to speculate (as one u-ually does) as to who he might be; and as he 
did not for some time open his lips except to eat, I settled that he was 
some obscure man of letters or of medicine, perhaps a cholera doctor. In 
a short time the conversation turned upon early and late education, and 
Lord Holland said he had always remarked that self-educated men were 
peculiarly conceited and arrogant, and apt to look down upon the gener- 
ality of mankind, from their being ignorant of how much other people 
knew ; not having been at public schools, they are uninformed of the course 
of general education. My neighbor observed that he thought the most 
remarkable example of self-education was that of Alfieri, who had reached 
the age of thirty without having acquired any accomplishment save that of 
driving, and who was so ignorant of his own language that he had to learn 
it like a child, beginning with elementary books. Lord Holland quoted 
Julius Cesar and Scaliger as examples of late education; said that the 
latter had been wounded, and that he had been married and commenced 
learning Greek the same day, when my neighbor remarked ‘ that he sup- 
posed his learning Greek was not an instantaneous act like his marriage.’ 
This remark, and the manner of it, gave me the notion that he was a dull 
fellow, for it came out in a way which bordered on the ridiculous. so as to 
excite something like a sneer. I was a little surprised to hear him con- 
tinue the thread of conversation (from Scaliger’s wound) and talk of Loyola 
having been wounded at Pampeluna. I wondered how he happened to 
know any thing about Loyola’s wound. Having thus settled my opinion, I 
went on eating my dinner, when Auckland, who was sitting opposite to me, 
addressed my neighbor, ‘ Mr. Macaulay, will you drink a glass of wine ?’ 
I thought I should have dropped off my chair. It was Macavtay, the 
man I had been so long most curious to see and hear, whose genius, elo- 
quence, astonishing knowledge, and diversified talents have excited my 
wonder and admiration for such a length of time ; and here I had been sit- 
ting next to him, hearing him talk, and setting him down for a dull fellow. 
... His manner struck me as not pleasing, but it was not assuming, 
unembarrassed yet not easy, unpolished yet not coarse ; there was no kind 
of usurpation of the conversation, no tenacity as to opinions or facts, no 
assumption of superiority, but the variety and extent of his information 
were soon apparent; for whatever subject was touched upon, he evinced the 
utmost familiarity with it; quotation, illustration, anecdote, seemed ready 
in his hands for every topic.” 


Lyndhurst and Brougham are contrasted in the debate on the 
County Courts Bill, which the former factiously opposed, and, 
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making it a party question, postponed the much-needed reform 
fifteen years. In 1833, Greville writes : — 


“The Local Courts Bill was thrown out by twelve. His party made 
the amende honorable to Lyndhurst, and went down in a body to back him. 
Ile and Brougham each spoke for two hours or more, and both with con- 
summate skill, the latter especially in his very best style, and with extraor- 
dinary power and eloquence. It would not, perhaps, be easy to decide 
which made the ablest speech ; that of Lyndhurst was clear, logical, pro- 
found, replete with a sort of judicial weight and dignity, with a fine and 
cutting vein of sarcasm constantly peeping from behind a thick veil of 
complimentary phraseology. Brougham more various, more imaginative, 
more impassioned, more eloquent, and exceedingly dexterous. Unable to 
crush Lyndhurst, he resembled one of Homer's heroes, who, missing his 
great antagonist, wreaked his fury on some ignominious foe, and he fell 
upon Wynford with overpowering severity. As somebody told me who 
heard him, ‘He flayed him alive, and kept rubbing salt upon his back.’ 
It appears to have been a great exhibition.” 


The following is very amusing and characteristic : — 


“Le Marchant told me that the cause of Sugden’s inveterate animosity 
against Brougham was this, — that in a debate in the House of Commons, 
Sugden, in his speech, took occasion to speak of Mr, Fox, and said that he 
had no great respect for his authority; on which Brougham merely said, 
loud enough to be heard all over the House, and in that peculiar tone 
which strikes like a dagger, ‘ Poor Fox.’ The words, the tone, were elec- 
trical ; everybody burst into roars of laughter ; Sugden was so overwhelmed 
that he said afterwards it was with difficulty he could go on, and he vowed 
that he never could forgive this sarcasm.” 


There are many pleasant anecdotes of Lord Melbourne, who, 
under the outward appearance of a dilettante and man of fashion, 
was an excellent scholar and a painstaking, industrious, and 
trustworthy minister, whose liberality. good sense, and disinter- 
ested continuance in office, long after its duties and confinement 
had become extremely irksome and disagreeable to him, have 
never till recently received their due recognition.! Greville met 


| The reason of this is doubtless told by Sydney Smith in his letter to Arch- 
deacon Singleton: “But if the truth must be told, our Viscount is somewhat of an 
impostor. Every thing about him seems to betoken careless desolation: any one 
would suppose from his manner that he was playing at chuck-farthing with human 
happiness ; that he was always on the heel of pastime ; that he would giggle away 
the Great Charter, and decide by the method of teetotum whether my lords the 
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him frequently at Holland House. Thus on the 7th of September, 
1834, he writes : — 


“At Holland House again; only Bobus Smith and Melbourne; these 
two, with Allen and Lord Holland, agreeable enough. Melbourne's excel- 
lent scholarship and universal information remarkably display themselves 
in society, and he delivers himself with au energy which shows how deeply 
his mind is impressed with literary subjects. After dinner there was much 
talk of the Church, and Allen spoke of the early reformers, the Catharists, 
and how the early Christians persecuted each other; Melbourne quoted 
Vigilantius’s letter to Jerome, and then asked Allen about the 11th of 
Henry 1V., an act passed by the Commons against the Church, and referred 
to the dialogue between the Archbishop of Canterbury and the Bishop of 
Ely at the beginning of Shakespeare’s Henry V., which Lord Holland sent 
for and read, Melbourne knowing it all by heart and prompting all the 
time. . . . About etymologies Melbourne quoted Tooke’s Diversions of 
Perley, which he seemed to have at his fingers’ ends.” 

“ September 25th. — Dined yestesday at Holland House; only Melbourne 
and Pahlen, and in the evening Senior came. . . . By a discussion which 
arose about Bickersteth’s' merits it was clear that there is a question of his 
being solicitor-general. Melbourne said ‘he was a Benthamite, and they 
were all fools.’ (He said a doctrinaire was a fool, but an honest man.) I 


bishops should or should not retain their seats in the House of Lords. All this is 
mere vanity of surprising and making us believe that he can play with kingdoms as 
other men can with nine-pins. Instead of this lofty nebulo, this miracle of moral and 
intellectual felicities, he is nothing more than a sensible, honest man, who means to 
do his duty to the sovereign and to the country; instead of being the ignorant man 
he pretends to be, before he meets the deputation of tallow-chandlers in the morning, 
he sits up half the night talking with Thomas Young about melting and skimming, 
and then, though he has acquired knowledge enough to work off a whole vat of 
prime Leicester tallow, he pretends next morning not to know the difference between 
a dipanda mould. In the same way, when he has been employed in reading acts 
of Parliament, he would persuade you that he has been reading Cleghorn on the 
Beatitudes, or Pickler on the Nine Difficult Points. Neither can I allow to this 
minister (however he may be irritated by the denial) the extreme merit of indiffer- 
ence to the consequences of his measures. I believe him to be conscientiously alive 
to the good or evil that he is doing, and that his caution has more than once arrested 
the gigantic projects of the Lycurgus of the Lower House. I am sorry to hurt any 
man’s feelings, and to brush away the magnificent fabric of levity and gayety he 
has reared; but I accuse our minister of honesty and diligence ; I deny that he is 
careless or rash: he is nothing more than a man of good understanding and good 
principle, disguised in the eternal and somewhat wearisome affectation of a political 
Roué.” Lord Melbourne drew his own character as well as Macaulay’s in his well- 
known and singularly shrewd remark, “ That he wished he was as sure of any 
thing as Tom Macaulay was of every thing.” 

! Afterwards Lord Langdale and Master of the Rolls. He was not appointed 
solicitor-general. 
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said the Austins were not fools. ‘Austin? Oh, a damned fool! Did you 
ever read his book on Jurisprudence?’ I said I had read a great part of it, 
and that it did not appear to be the work of a fool. He said he had read 
it all, and that it was the dullest book he ever read, and full of truisms 
elaborately set forth. Melbourne is very fond of being slashing and para- 
doxical. It is astonishing how much he reads even now that he is prime 
minister. He is greatly addicted to theology, and loves conversing on the 
subject of religion. , who wanted him to marry her (which he won’t 
do, though he likes to talk to her), is the depository of his thoughts and 
notions on these subjects, and the other day she told me he sent her a book 
(I forget what) on the Revelation, stuffed with marginal notes of his own. 
It was not long ago that he studied Larduer’s book on the Credibility of the 
Christian Religion, and compared it with the Bible as he went along. 
She fancies that all this reading and reflection have turned him into the 
right way. I can see no symptom of it at Holland House.” 


At the close of the session of 1836 Lord Lyndhurst delivered 
a very immoderate and bitter attack upon the Whig ministry, 
which he afterwards published under the name of A Summary 
of the Session, and which called forth in reply the best speech 
Lord Melbourne ever delivered. In it Lyndhurst spoke of the 
Irish as “aliens in race, aliens in religion.” There was no time 
that session to notice this in the Commons, but Sheil, on the first 
day of the next session, replied with that famous outburst of elo- 
quence which schoolboys still spout at rhetorical exhibitions. Mr. 
Greville, a hostile critic, and at this time an extremely bitter 
one, gives nevertheless a vivid description of its effect in the 
House : — 


“Sheil made a grand declamatory tirade, chiefly remarkable for the 
scene it produced, which was unexampled in the Ilouse, and, for its credit, 
may be hoped such as never will occur again. There was a blackguard 
ferocity in it which would have disgraced the National Convention or the 
Jacobin Club. Lyndhurst was sitting under the gallery, and Sheil, turning 
to him as he said it, uttered one of his vehement sentences against the 
celebrated and unlucky expression of ‘aliens.’ The attack was direct, and 
it was taken up by his adherents, already excited by his speech. Then 
arose a din and tumultuous and vociferous cheering, such as the walls never 
echoed to before; they stood up, all turning to Lyndhurst, and they hooted 
and shouted at him with every possible gesture and intonation of insult. It 
lasted ten minutes, the speaker in vain endeavoring to moderate the clamor. 
All this time Lyndhurst sat totally unmoved; he neither attempted to stir, 
nor changed a muscle of his countenance.” 
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A grosser insult than the original speech cannot well be imag- _ 
ined, and the excitement of the Irish members. if excessive, was 
natural and pardonable. The speech more than any thing else 
caused Sir Robert Peel at length to interfere, and intimate that 
Lord Lyndhurst must retire from his self-assumed leadership in 
favor of the Duke of Wellington. The alienation between the two 
statesmen became so complete that it was with difficulty that the 
Duke procured for Lord Lyndhurst, on the formation of the Con- 
servative ministry, in 1841, the custody of the Great Seal. 

We cannot spare more space for our notice of this interesting 
work, but we trust we have given extracts enough, selected 
almost at random, to persuade our readers to peruse the book 
itself. Mr. Greville often shows aristocratic prejudice, and forms 
very changeable and conflicting judgments. Many think that his 
veracity has been impugned, because the authenticity of his 
anecdotes has frequently been denied ; but where this has been 
done with any great degree of success, it has been of anecdotes 
told him by others. He seems to be desirous of forming correct 
judgments and doing justice to statesmen of both parties, and he 
displays considerable candor in admitting former errors in opinions 
he had recorded. He evidently almost from the beginning intended 
that his diary should be published, and wrote under this respon- 
sibility. And in another generation, when the temporary sore- 
ness connected with its untimely publication has subsided, it will 
have, we think, a permanent place in literature as an amusing and 
valuable contribution to the history of the times, whose con- 
tents are to be received with caution and taken with qualifica- 
tion, but not to be compared in this respect with many similar 
works, like Wraxall’s Memoirs and Lord Campbell's last volume, 
which have notwithstanding escaped with a tithe of the abuse. 
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THE HISTORY OF A TITLE. 


A CONVEYANCER’S ROMANCE. 


OF the locality of the parcel of real estate, the history of the 
title of which it is proposed to relate, it may be sufficient to say 
that it lies in Boston within the limits of the territory ravaged 
by the great fire of November 8th and 9th, 1872. In 1860 this 
parcel of land was in the undisturbed possession of Mr. William 
Ingalls, who referred his title to it to the will of his father, Mr. 
Thomas Ingalls, who died in 1830. Mr. Ingalls, the elder, had 
been a very wealthy citizen of Boston; and when he made his 
will, a few years before his death, he owned this one parcel of 
real estate, worth about $50,000, and possessed, in addition, 
personal property to the amount of between $200,000 and 
$300,000. By his will he specifically devised this parcel of land 
to his wife, for life, and upon her death to his only child, the 
William Ingalls before mentioned, in fee, to whom, after direct- 
ing his executor to pay to two nephews, William and Arthur 
Jones, the sum of $25,000 each, he gave also the large residue 
of his property. After the date of his will, however, Mr. Thomas 
Ingalls engaged in some unfortunate speculations, and upon the 
settlement of his estate the personal property proved to be barely 
sufficient for the payment of his debts, and the nephews got no 
portion of their legacies. The real estate, however, afforded to 
the widow a comfortable income, which enabled her during her 
life to support herself in a respectable manner. Upon her death, 
in 1845, the son entered into possession of the estate, which had 
gradually increased in value; and he had been enjoying for fifteen 
years a handsome income derived therefrom, when he was one 
day surprised to hear that the two cousins, whom his father had 
benevolently remembered in his will, had advanced a claim that 
this real estate should be sold by his father’s executor, and the 
proceeds applied to the payment of their legacies. This claim, 
now first made thirty years after the death of his father, was of 
course a great surprise to Mr. Ingalls. He had entertained the 
popular idea that twenty years possession effectually cut off all 
claims. Here, however, were parties, after thirty years undis- 
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puted possession by his mother and himself, setting up in 1860 a 
claim arising out of the will of his father, that will having been 
proved in 1830. Nor had Mr. Ingalls ever dreamed that the 
legacies given to his cousins could in any way have precedence 
over the specific devise of the parcel of real estate to himself. 
It was, as a matter of common sense, so clear that his father had 
intended by his will first to provide for his wife and son, and 
then to make a generous gift out of the residue of his estate to 
his nephews, that during the thirty years that had elapsed since 
his death it had never occurred to any one to suggest any other 
disposal of the property than that which had been actually made. 
Upon consulting with counsel, however, Mr. Ingalls learned that 
although the time within which most actions might be brought 
was limited to a specified number of years, there was no such 
limitation affecting the bringing of an action to recover a legacy. 
See Mass. Gen. St. c. 97, § 22; Kent v. Dunham, 106 Mass. 586, 
591; Brooks v. Lynde, 7 Allen, 64, 66. He also learned that as 
his father’s will gave him, after his mother’s death, the same 
estate that he would have taken by inheritance had there been 
no will, the law looked upon the devise to him as void, and 
deemed him to have taken the estate by descent. What he had 
supposed to be a specific devise of the estate to him was then a 
void devise, or no devise at all; and his parcel of real estate, 
being in the eye of the law simply a part of an undevised residue, 
was of course liable to be sold for the payment of the legacies 
contained in his father’s will. It was assets which the executor 
was bound to apply to that purpose. This exact point had been 
determined in the then recent case of Ellis v. Page, 7 Cush. 161; 
and Mr. Ingalls was finally compelled to see the estate, the un- 
disputed possession of which he had enjoyed for so many years, 
sold at auction by the executor of his father’s will for $135,000, 
not quite enough to pay the legacies to his cousins, which leg- 
acies, with interest from the expiration of one year after the 
testator’s death, amounted at the time of the sale in 1862 to 
$143,000. The Messrs. Jones themselves purchased the estate 
at the sale, deeming the purchase a good investment of the 
amount of their legacies, and Mr. Ingalls instituted a system of 
stricter economy in his domestic expenses, and pondered much 
on the uncertainty of the law and the mutability of human 
affairs. 
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By one of those curious coincidences which so often occur, 
Messrs. William and Arthur Jones had scarcely begun to enjoy 
the increased supply of pocket money afforded them by the 
rents of their newly acquired property, when they each received 
one morning a summons to appear before the Justices of the 
Superior Court, ** to answer unto John Rogers in a writ of entry,” 
the premises described in the writ being their newly acquired 
estate. 

The Messrs. Jones were at first rather startled by this unex- 
pected proceeding ; but as they had, when they received their 
deed from Mr. Ingalls’s executor, taken the precaution to have 
the title to their estate examined by a conveyancer, who had 
reported that he had carried his examination as far back as the be- 
ginning of the century, and had found the title perfectly clear and 
correct, they took courage, and waited for further developments. 
It was not long, however, before the facts upon which the writ 
of entry had been founded were made known. It appeared that 
for some time prior to 1750 the estate had belonged to one John 
Buttolph, who died in that year, leaving a will in which he 
devised the estate ‘to my brother Thomas, and, if he shall die 
without issue, then I give the same to my brother William.” 
Thomas Buttolph had held the estate until 1775, when he died, 
leaving an only daughter, Mary, at that time the wife of Timothy 
Rogers. Mrs. Rogers held the estate until 1790, when she died, 
leaving two sons anda daughter. This estate she devised to her 
daughter, who subsequently, in 1800, conveyed it to Mr. Thomas 
Ingalls, before mentioned. Peter Rogers, the oldest son of Mrs. 
Rogers, was a non-compos, but lived until the year 1854, when he 
died at the age of 75. He left no children, having never been mar- 
ried. John Rogers, the demandant in the writ of entry, was the 
oldest son of John Rogers, the second son of Mrs. Mary Rogers, and 
the basis of the title set up by him was substantially as follows. 
He claimed that under the decision in Hayward vy. Howe, 12 
Gray 49, the will of John Buttolph had given to Thomas But- 
tolph an estate tail, the law construing the intention of the 
testator to have been that the estate should belong to Thomas 
Buttolph and to his issue as long as such issue should exist, but 
that upon the failure of such issue, whenever such failure might 
occur, whether at the death of Thomas or at any subsequent 
time, the estate should go to William Buttolph. It had also 
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been decided in Corbin v. Healy, 20 Pick. 514, 516, that an 
estate tail does not descend in Massachusetts, like other real 
estate, to all the children of the deceased owner, in equal shares, 
but, according to the old English rule, exclusively to the oldest 
son, if any, and to the daughters only in default of any son; 
and it had been further decided in Hall v. Priest, 6 Gray, 18, 24, 
that an estate tail cannot be devised or in any way affected by 
the will of a tenant in tail. Mr. John Rogers claimed then that 
the estate tail given by the will of John Buttolph to Thomas 
Buttolph had descended at the death of Thomas to his only 
child, Mary Rogers ; that at her death, instead of passing, as had 
been supposed at the time, by virtue of her will, to her daughter, 
that will had been wholly without effect upon the estate, which had, 
in fact, descended to her oldest son, Peter Rogers. Peter Rogers 
had indeed been disseized in 1800, if not before, by the acts of 
his sister in taking possession of and conveying away the estate ; 
but, as he was a non-compos during the whole of his long life, the 
statute of limitations did not begin to run against him, and his 
heir in tail, namely, John Rogers, the oldest son of his then 
deceased brother, John, was allowed by Mass. Gen. St. c. 154, 
§ 5, ten years after his uncle Peter’s death, within which to bring 
his action. As these ten years did not expire until 1864, this 
action, brought in 1863, was seasonably commenced ; and it was 
prosecuted with success, judgment in his favor having been 
recovered by John Rogers in 1865. 

The case of Rogers v. Jones was naturally a subject of remark 
among the legal profession; and it happened to occur to one of 
the younger members of that profession that it would be well to 
improve some of his idle moments by studying up the facts of 
this case in the Suffolk Registries of Deeds and of Probate. 
Curiosity prompted this gentleman to extend his investigation 
beyond the facts directly involved in the case, and to trace the 
title of Mr. John Buttolph back to an earlier date. He found 
that Mr. Buttolph had purchased the estate in 1730 of one Hosea 
Johnson, to whom it had been conveyed in 1710 by Benjamin 
Parsons. The deed from Parsons to Johnson, however, conveyed 
the land to Johnson simply, without any mention of his * heirs ;”’ 
and the young lawyer, having recently read the case of Buffum 
v. Hutchinson, 1 Allen, 58, perceived that Johnson took under 
this deed only a life estate in the granted premises, and that at 
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his death the premises reverted to Parsons or to his heirs. The 
young lawyer, being of an enterprising spirit, thought it would 
be well to follow out the investigation suggested by his discovery. 
He found, to his surprise, that Hosea Johnson did not die until 
1786, the estate having, in fact, been purchased by him fora 
residence when he was twenty-one years of age, and about to be 
married. He had lived upon it for twenty years, but had then 
moved his residence to another part of the city, and sold the 
estate, as we have seen, to Mr. Buttolph. When Mr. Johnson 
died, in 1786, at the age of ninety-seven, it chanced that the 
sole party entitled to the reversion, as heir of Benjamin Parsons, 
was a young woman, his granddaughter, aged eighteen, and just 
married. This young lady and her husband lived, as sometimes 
happens, to celebrate their diamond wedding in 1861, but died 
during that year. As she had been under the legal disability of 
coverture from the time when her right of entry upon the estate, 
as heir of Benjamin Parsons, first accrued, at the termination of 
Johnson’s life estate, the provision of the statute of limitations, 
before cited, gave her heirs ten years after her death, within 
which to bring their action. These heirs proved to be three 
or four people of small means, residing in remote parts of the 
United States. What arrangements the young lawyer made with 
these parties and also with a Mr. John Smith, a speculating 
moneyed man of Boston, who was supposed to have furnished 
certain necessary funds, he was wise enough to keep carefully to 
himself. Suffice it to say that in 1869 an action was brought by 
the heirs of Benjamin Parsons to recover from Rogers the land 
which he had just recovered from William and Arthur Jones. 
In this action the plaintiffs were successful, and they had no 
sooner been put in formal possession of the estate than they con- 
veyed it, now worth a couple of hundred thousand dollars, to the 
aforesaid Mr. John Smith, who was popularly supposed to have 
obtained in this case, as he usually did in all financial operations 
in which he was concerned, the lion’s share of the plunder. The 
Parsons heirs, probably, realized very little from the results of 
the suit; but the young lawyer obtained sufficient to establish 
him as a brilliant speculator in suburban lands, second mortgages, 
and patent rights. Mr. Smith had been but a short time in 
possession of his new estate when the great fire of November. 
1872, swept over it. He was, however, a most energetic citizen, 
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and the ruins were not cold before he was at work rebuilding. 
He bought an adjoining lot in order to increase the size of his 
estate, the whole of which was soon covered by an elegant block, 
conspicuous on the front of which may now be seen his initials, 
«J. S.,” cut in the stone. 

While the estate which had once belonged to Mr.: William 
Ingalls, was passing from one person to another in the bewilder- 
ing manner we have endeavored to describe, Mr. Ingalls had 
himself, for a time, looked on in amazement. It finally occurred 
to him, however, that he would go to the root of this matter of 
the title. He employed a skilful conveyancer to trace that title 
back, if possible, to the Book of Possessions. The result of this 
investigation was that it appeared that the parcel which he had 
himself owned, together with the additional parcel bought and 
added to it by Smith, had, in 1643 or 1644, when the Book of 
Possessions was compiled, constituted one parcel, which was then 
the ** possession” of one ** Madid Engle,” who subsequently, in 
1660, under the name of ** Mauditt Engles,” conveyed it to John 
Vergoose, on the express condition that no building should ever 
be erected on a certain portion of the rear of the premises con- 
veyed. Now it had so happened that this portion of these 
premises had never been built upon before the great fire, but 
Mr. Smith’s new buildings had covered the whole of the for- 
bidden ground. It was evident, then, that the condition had 
been broken ; that the breach had occurred so recently that the 
right to enforce a forfeiture was not barred by the statute, and 
could not be deemed to have been waived by any neglect or 
delay ; and that consequently, under the decision in Gray v. 
Blanchard, 8 Pick. 284, a forfeiture of the estate for breach of 
this condition could now be enforced if the true parties entitled 
by descent and by residuary devises under the original *“* Engle ” 
or * Engles”’ could only be found. It occurred to Mr. Ingalls, 
however, that this name, ‘* Engles,” bore a certain similarity in 
sound to his own; and as he had heard that during the early 
years after the settlement of this country, great changes in the 
spelling of names had been brought about, he instituted an 
inquiry into his own genealogy, the result of which was, in brief, 
that he found he could prove himself to be the identical person — 
entitled, as heir of Madid Engle, to enforce, for breach of the 
condition in the old deed of 1660, the forfeiture of the estate 


now in the possession of John Smith. 
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When Mr. Smith heard of these facts, he felt that a retributive 
Nemesis was pursuing him. He lost the usual pluck and bull- 
dog determination with which he had been accustomed to fight 
at the law all claims against him, whether just or unjust. He 
consulted the spirits; and they rapped out the answer that he 
must make the best settlement he could with Mr. Ingalls, or he 
would infallibly lose all his fine estate,—not only that part 
which Mr. Ingalls had originally held, and which he had obtained 
for almost nothing from the heirs of Benjamin Parsons, — but 
also the adjoining parcel for which he had paid its full value, 
together with the elegant building which he had erected ata 
cost exceeding the whole value of the land. Mr. Smith believed 
in the spirits ; they had made a lucky guess once in answering an 
inquiry from him; he was getting old; he had worked like a 
steam-engine during along and busy life, but now his health’ 
and his digestion were giving out; and when the news of Mr. 
Ingalls’ claim reached his ears, he became, in a word, demoralized. 
He instructed his lawyer to make the best settlement of the 
matter that he could, and a settlement was soon effected by 
which the whole of Mr. Smith’s parcel of land in the burnt dis- 
trict was conveyed to Mr. Ingalls, who gave back to Mr. Smith a 
mortgage for the whole amount which the latter had expended 
in the erection of his building, together with what he had paid 
for the parcel added by him to the original lot. Mr. Smith, not 
liking to have any thing to remind him of his one unfortunate 
speculation, soon sold and assigned this mortgage to the Massa- 
chusetts Hospital Life Insurance Company; and as the well- 
known counsel of that institution has now examined and passed 
the title, we may presume that there are in it no more flaws 
remaining to be discovered. 

In conclusion, we may say that Mr. William Ingalls, after having 
been for some ten years a reviler of the law, especially of that 
portion of it which relates to the title to real estate, is now . 
inclined to look more complacently upon it, being again in undis- 
turbed and undisputed possession of his old estate, now worth 
much more than before, and in the receipt therefrom of an am- 
ple income which will enable him to pass the remainder of his 
days in comfort, if not in luxury. But, though Mr. Ingalls is 
content with the final result of the history of his title, those 
lawyers who are known as “ conveyancers” are by no means 
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happy when they contemplate that history, for it has tended to 
impress upon them how full of pitfalls is the ground upon which 
they are accustomed to tread, and how extensive is the knowledge 
and how great the care required of all who travel over it; and 
they now look more disgusted than ever, when, as so often hap- 
pens, they are requested to “just step over” to the’ Registry 
and “look down” a title; and are informed that the title is a 
very simple one, and will only take a few minutes ; and that So- 
and-so, “*a very careful man,”’ did it in less than half an hour 
last year, and found it all right, and that Ais charge was five 
dollars. 
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FRENCH TRIBUNALS OF COMMERCE AND OF ARTS 
AND MANUFACTURES.* 


THE recent establishment of a Court of Arbitration in the com- 
mercial metropolis of America has doubtless awakened the 
attention of the American public to the advantage of having 
special tribunals for the adjustment and trial of commercial 
cases. 

We have therefore deemed it a suitable moment for laying 
before the profession and the public a concise account of the 
organization, jurisdiction, mode of procedure. and practical im- 
portance of the commercial tribunals of France, in the belief 
that the experience of others may be turned to practical account 
in our endeavors to attain the same object. This object, as is 
well stated by Riviére, is to secure more perfect justice by 
submitting commercial differences to men well acquainted with 
commercial usages, and to favor the rapidity of commercial oper- 
ations by a prompt and economical settlement of the disputes to 
which they may give rise. 

We propose to treat, first, of the Tribunaux de Commerce, and 
secondly, and more briefly, of the Conseils de Prud’ hommes, 
which, though inferior tribunals, are well worthy of our atten- 
tion, as calculated to promote justice and harmony between 
workmen and their employers, to the common benefit of both. 
It may be well to add, incidentally, that, though existing in 
France under monarchies and empire, these institutions are 


based upon such liberal principles as ought to commend them 
to republican America. 


I. Tribunaux de Commerce. 


First. ORGANIZATION. — Each Tribunal de Commerce is com- 
posed of a president, judges, and substitutes. The number of 
judges cannot be less than two, nor greater than fourteen, 


1 The authorities principally relied upon in the preparation of this article are the 
Code de Commerce and Code de Procédure Civile, 1874; Lois Usuelles, 1875 (ed. of 
Roger & Sorel) ; Répétitions écrites sur le Code de Commerce, par Riviére (4th ed.) ; 
Manuel de Procédure Civile, par Camuzet (2d ed.); and the Addresses of the Presi- 
dents of the Paris Tribunal of Commerce, hereinafter specified. 
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exclusive of the president. The number of substitutes is pro- 
portioned to the requirements of the business done by the court. 
The members of the tribunals are nominated in an assembly of 
electors taken from among the merchants noted for their prob- 
ity, spirit of order, and economy ; to whom may be added the 
directors of commercial, financial, and industrial corporations, 
stock-brokers, and masters of vessels. The number of electors 
is limited to one-tenth of that of the merchants enrolled on the 
license lists. It cannot exceed one thousand, nor be inferior to 
fifty. In the department of the Seine (in which Paris is situ- 
ated) the number of such electors is three thousand. The elec- 
toral list is drawn up by a commission composed of (1) the 
President of the Tribunal of Commerce (who acts as presiding 
officer) and a judge of the Tribunal; (2) the President and a 
member of the Chamber of Commerce; in towns where there is 
no such chamber, then the President and a member of the Advi- 
sory Chamber of Arts and Industry, or, failing this, then a 
municipal councillor ; (3) three members of the Council Gen- 
eral of the Department; (4) the President of the Conseil de 
Prud' hommes, or, failing such, the justice of the peace, or the 
senior of such justices of the town or city where the tribunal 
sits; and, lastly, the mayor of such town or city, and, in Paris, 
the President of the City Council. 

All persons who have been condemned for crimes and misde- 
meanors, and merchants who have failed, and have not been 
rehabilitated, are excluded from the list of electors. Every one 
who is, or is qualified to be, an elector, is eligible to the office of 
judge or substitute, provided he be thirty years of age, and has 
been registered on the license list for five years at least, and be 
domiciled, at the moment of election, within the jurisdiction ot 
the tribunal. No one can, however, be elected a judge unless 
he has first been a substitute ; nor can any one be elected presi- 
dent unless he has previously been a judge. 

The president, judges, and substitutes hold office for two 
years; only one-half of the members, however, going out at the 
end of each year. The judges receive no salaries. Each tribunal 
has a clerk and bailiffs. In those districts where there is no 
Tribunal of Commerce, the judges of the civil tribunals exer- 
cise the same functions, with like jurisdiction and forms of pro- 
cedure, as the Tribunauz de Commerce. ’ 
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Second. JURISDICTION. — The jurisdiction of Tribunals of 
Commerce extends (1) to disputes relating to engagements 
and transactions between tradesmen, merchants, and bankers ; 
(2) to disputes between partners in business, as such; (3) to 
those relating to acts of commerce between all persons (including 
foreigners '). 

Acts of commerce, in the view of the law, comprise every pur- 
chase of provisions and goods for the purpose of reselling them, 
either in the same condition, or after having bestowed work and 
labor upon them, or even for the purpose of letting them out to 
hire ; every manufacturing, commission, or transportation enter- 
prise; every undertaking to supply articles of merchandise ; 
every general business agency, auctioneering, and theatrical 
enterprise ; all operations of exchange, banking, and brokerage ; 
all operations of the public banks; all obligations between mer- 
chants, shopkeepers, and bankers ; and, as between all persons, 
bills of exchange or remittances from place to place. 

The law also regards as acts of commerce every shipbuilding 
enterprise, and all purchases, sales, and resales of vessels for 
internal or foreign navigation; all maritime expeditions, every 
purchase or sale of ship’s furniture and stores; all freighting, 
charter, bottomry, and respondentia insurance, and other mari- 
time contracts; and all contracts and agreements relating to the 
shipment and pay of crews. 

The Tribunals of Commerce also take cognizance of actions 
against factors, merchants, clerks, and servants (if relating to the 
business of such merchants”), and, lastly, of every thing which 
concerns commercial bankruptcy or insolvency. 

Third. PRoceDURE. — The procedure before the Tribunals 
of Commerce is had without the agency of attorneys-at-law 
(avoués). The intervention of such attorneys is even prohibited 
by Art. 627 of the Commercial Code, which further declares 
that no one shall be allowed to plead for a party before the 
Tribunals of Commerce unless expressly authorized to do so by 
such party verbally, if present, otherwise by special power of 


1 Felix Droit International privé, pp. 827, 328. 

2 Art. 634 of the Code de Commerce is admitted to be obscure, and has given rise 
to different constructions. Riviére (pp. 706-708) thinks that the Tribunal de Com- 
merce is competent in case of suits brought against factors, &c., on their personal 
obligations, and also in all suits between merchants and their employees. 
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attorney, mention of which authorization must under the law of 
March 10, 1825, be entered in the judgment. (In point of fact, 
however, there is a class of commercial lawyers, called agrées, 
who discharge the duties of both attorney and counsellor; but, 
in point of law, their assistance is not obligatory.) 

No preliminary citation before the justice of the peace, acting 
as a conciliator, is required in commercial as it is in civil cases. 
Suit must be commenced by summons and complaint containing 
(1) the date (day, month, and year), the names, profession, 
and domicile of the plaintiff; (2) the names, residence, and 
enrolment of the bailiff (huissier) who serves the summons; 
the names and residence of the defendant, and mention of the 
person with whom a copy of the summons is left ; (3) the sub- 
ject-matter of the claim, and a summary recital of the pleas in 
support of it; (4) designation of the tribunal which is to take 
cognizance of the complaint, and of the time for appearance, 
which must be a full day, at least, after service of the summons, 
unless otherwise ordered by the President of the Tribunal in 
urgent cases. 

Copy of the papers upon which the claim is based must be 
served with the summons. Service must be made upon the 
party in person, or at his domicile ; but if the bailiff finds neither 
the party, nor any of his relatives or servants, at such domicile, 
he must leave a copy of the summons with a neighbor, who must 
sign the original; or, in default of this, he must deliver such 
copy to the Mayor of the Commune, by whom the original must 
be visé. The President of the Tribunal may authorize a pro- 
visional attachment of personal property, and may in such cases 
require the plaintiff to justify in a sufficient amount, or to fur- 
nish security. 

The plaintiff has the option of citing the defendant either 
(1) before the tribunal of the latter's domicile, or (2) before 
that of the district in which the promise was made and the goods 
delivered, or (3) before that of the district in which the pay- 
ment was to be effected. Foreign plaintiffs cannot be required 
to furnish security for costs, as before the civil tribunals. 

If the tribunal deems itself incompetent by reason of the sub- 
ject-matter of the suit, it must dismiss the complaint. 

If the defendant intends to except to the jurisdiction on any 
other ground, he must do so before putting in any other plea. 
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The same judgment may overrule the demurrer, and decide 
on the merits, but this must be done by separate dispositions ; 
and appeal may, in all such cases, be taken on the question of 
jurisdiction. 

The parties must appear either in person, or by a specially 
authorized agent; but the tribunal may in all cases order (and 
that even ex proprio motu) that the parties shall be heard in 
person, either in court or in chambers. There are no written 
pleadings, and the cause is heard and decided on the spot, if 
possible. The testimony of witnesses is here admitted in all 
cases relating to the purchase and sale of goods (while in cases 
brought before the civil, as distinguished from commercial tribu- 
nals, such testimony is admissible only where the amount at 
stake is less than 150 fr.). The books and correspondence of 
merchants is also admissible in evidence. 

If there is occasion to send the parties before arbitrators (or 
more properly referees), for the purpose of examining accounts, 
papers, and registers, either one or three arbitrators must be 
appointed to hear the parties and effect an amicable settlement, 
if possible ; otherwise, to report their opinion to the tribunal, 
they having no power to decide the question in dispute. 

If it be necessary to make an inspection of a place, or an 
estimate of goods or work, one or three experts are appointed for 
the purpose. 

If the parties cannot agree at the hearing upon the choice of 
such arbitrators or experts, the same are nominated by the 
tribunal. 

The report made by arbitrators or experts must be depos- 
ited with the clerk of the court. 

Appeals. Tribunals of Commerce decide without appeal, (1) 
when the parties, being properly subject to the jurisdiction of the 
court, shall have agreed to accept its judgment as final; (2) 
all claims the principal of which does not exceed 1500 frs. ; 
(3) counter claims or offsets (provided neither of them exceed 
1500 frs.), even though the total amount of the original and 
counter claim or offset should exceed that sum. 

In other cases appeals are had from the judgments of said 
tribunals to the civil courts of appeal. 

Fourth. PRacticAL IMPORTANCE OF THE “ TRIBUNAL DE 
CoMMERCE” oF Paris. — (An address of M. Drouin, President 
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of the Tribunal at the opening of the session, Sept. 8, 1869; 
those of M. Drouin, the retiring President, and M. Daguin, his 
successor, Aug. 3, 1872; and that of M. Daguin, Jan. 10, 1874, 
—copies of which were furnished to the writer by the courtesy 
of M. Camberlin, Secretary of the Presidency.) ; 
The number of new cases brought before this tribunal from July 
1, 1868, to July 1,1869 . . «(68,751 
Remaining on the calendar from the preceding year. . . . . 1,012 
Of which 38,610 were judged by default.’ 
» in presence of both parties. 
5,035, withdrawn. 
7,751 ,, amicably settled. 
e 1,185 remained to be decided. 
Total 69,763, as above. 
The number of judgments of the same tribunal, from which appeals were 
taken during the year 1868, was 988 
Add 577 remaining from preceding year. 
Total 1,565 
Of which 638 were confirmed. 
» « 205 4, reversed. 
»  ,, stricken from the calendar. 
» » 518 remained to be passed upon. 

Upon this point the President remarks : — 

“The number of our judgments confirmed by the Imperial court, when 
it has been called upon to revise them, is calculated to fortify the moral 
authority of the tribunal and the confidence which it inspires in those who 
are amenable to its jurisdiction. A further proof of this is to be found in 
the decrease of the number of appeals taken from our decisions.” 

It will be observed that the number of such appeals bears, in 
fact, a very small proportion to the total number of judgments 
rendered by the tribunal. 

! That is, one or other of the parties not appearing. 
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The number of cases remaining to be decided on the Ist we) 

1869, was (as above stated) . . . . 1,185 
The number of new cases brought before the sation Se July 1, 

1869, to Jan.1, 1870 . . . 
Id. from Jan. 1, 1870, to Jan. 1, 18712 
Id. from Jan. 1, 1871, to Jan. 1, 1872! . . . . . 85,909 


Total 117,411 
Of these 65,789 were judged by default. 
31,913 after hearing both parties. 
8,393 withdrawn. 
10,871 ,, amicably settled. 
445 remained to be decided. 


117,411, as above. 


The number of new cases brought before the tribunal from Jan. 1, 
Add old cases, as above . 445 


Total 58,352 
Of which 35,553 were judged by default. 
7,245 ,, amicably settled. 
undisposed of. 


Total 58,352, as above. 


The number of cases on calendar Jan. 1,18738, was . . . . 915 
new cases from Jan. 1, 1873, to Jan. 1, 1874 . . 53,673 


Total 54,588 
Of which 33,403 were judged by default. 
22102 », after hearing both parties. 
1,546 ,, withdrawn. 
6,773 amicably settled. 
» 764 remained undisposed of. 


Total 54,588, as above. 


Hence it appears that the percentage of cases in which judgments were 
rendered on default, or non-appearance of plaintiff or defendant, was as 
follows : — 


’ It will be remembered that these were the years of the Franco-German war and 
the Commune. 
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From July 1, 1868, to July 11,1869 . . . . 55% 
» » 1, 1869,toJan.1,1872 ... . 56 
» dan. 1, 1872, to Jan. 1,1873 . . . . 61 
» 1, 1873, to Jan.1,1874 . . . . 61 

The percentage of those decided after hearing both _— was 


From July 1, 1868, to July 1, 1869 . 243 - 
» 1, 1869, to Jan. 1,1872 . . . . 27 
» , ....8 


The percentage of those amicably settled 
From July 1, 1868, to July 11,1869 . . . . Il 


» 1, 1869, toJan.1,1872 .... 9 


The percentage of cases withdrawn 
From July 1, 1868, to July 1, 1869 
» 1869, to Jan. 1, 1872 
while for each of the succeeding years it was a little less than 3. 


| 


These statistics are curious as showing that during the stormy 
period of foreign war and civil dissension the merchants and 
traders of Paris were of a more belligerent spirit than usual as 
regards the business brought before the courts; parties appear- 
ing more generally to defend, and exhibiting less willingness to 
compromise their differences. 

It would seem also as though they had learned moderation 
and prudence from their troubles ; the number of cases brought 
before the Tribunal of Commerce being less now than before the 
war, and the percentage of cases withdrawn after the party has 
once decided to bring suit being less than half what it formerly 
was. 


References. — The number of reports made by referees was as 
follows : — 


From July 1, 1868, to July 1,1869 . . . . 3,906 


» 1869, to Jan. 1, 1872 . . . . 6,580 
» dan. 1,1872,to , 1,1873 . . . . 5,446 
« LM... . 


The increase during the last two years is thus accounted for 
by M. Daguin : — 


“The numerous disputes which arose after the war and the Commune, 
with relation to the transportation of merchandise, made references indis- 
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pensable. When the question is one of the determination of matters of 
fact, the proof of damage, or of the character of goods, the intervention of 
referees becomes necessary. For the investigation of technical and profes. 
sional questions the tribunal finds valuable aid in the syndical boards of 
the various trades (chambres syndicales). In the matter of disputed 
questions (of fact), the tribunal finds, in the selection of honorable men as 
referees, a means of enlightening itself, the utility of which it fully 
appreciates.” 


As supplemental to these observations of M. Daguin, it may 
be well to add the following judicious remarks of his predecessor, 
M. Drouin : — 


“ Where the explanations furnished at the hearing or upon the delibera- 
tion are sufficient for the enlightenment of the tribunal, we have sought to 
restrain as much as possible the submission of the cases to referees. In so 
doing, the tribunal has shown its constant anxiety to attain, by the shorten- 
ing of delays and the simplification of forms, solutions whose promptitude 
should equal their impartiality. And at the same time, it has saved to 
those amenable to its jurisdiction delays and expenses which are often 
entirely out of proportion with the value of the thing in dispute.” 


Failures. — Before proceeding to the statistics of the Paris 
Tribunal de Commerce wpon this branch of its jurisdiction, it may 
be well to give a few definitions. 

Failure (faillite) is, in French law, the condition of a merchant 
who has stopped payment; insolvency (déconfiture) being the 
condition of a person, not a merchant, whose liabilities exceed his 
assets. Bankruptcy (banqueronte) is something more serious; 
simple bankruptcy being the condition of a merchant who has 
failed, and who has been guilty of extravagance in his specula- 
tions or in the methods he has adopted to bolster up his credit or 
retard his failure, or who has, subsequently to his general stop- 
page of payments, paid one creditor to the prejudice of the rest. 

The court has power also to declare simple bankrupts those 
merchants who have failed under certain other circumstances 
specified in the Code de Commerce. Simple bankrupts are punish- 
able by imprisonment for short terms. Fraudulent bankrupts are 
merchants failing and found guilty of removing their books, 
concealing or making way with a portion of their assets, or 
- fraudulently representing themselves as debtors for sums which 
they do not owe. These are punishable criminally by imprison- 
ment with hard labor. 

Concordat is a settlement, or compromise, made between a 
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party who has been declared en faillite (provided he has not been 
found guilty of fraudulent bankruptcy) and so many of his 
creditors as shall form a majority of the whole number, and shall 
also represent three-fourths of the total amount due by the said 
party. Such settlement can only be lawfully effected after an 
inventory has been made by the syndics, and the claims against 
the estate have been verified, so that the creditors may act 
understandingly. 

When the concordat has been confirmed by the Tribunal of 
Commerce (after a hearing of the opposing creditors), it becomes 
obligatory on all the creditors, and the debtor's property is 
restored to him by the syndics. The concordat is, however, still 
liable to be annulled (annulé) for fraud, or to be cancelled (ruilié) 
by the court for the non-execution of his engagements by the 
debtor. 

One species of concordat allowed to an innocent debtor (and 
which must be executed and confirmed as above described) is that 
by abandon d actif, whereby he frees himself, and recovers his 
capacity to contract by surrendering all his assets to an assignee 
chosen by both parties, to be realized by him for the benefit of 
the creditors, taking pro ratd. 

In the absence of a concordat, there exists, as a matter of 
course, a union among the creditors, they being represented by 
syndics whose duty it is to wind up the debtor's estate for their 
benefit. 

If at any time before the confirmation of the concordat, or the 
formation of a union, there appears to be an insufficiency of assets 
to meet the expenses of the proceedings, the Tribunal of Com- 
merce may pronounce (even officiously, upon the report made by 
the judge assigned to superintend said proceedings) the closing of 
the operations against the party who has been declared en faillite. 

The effect of such a judgment is to restore to every creditor 
his right of action against such insolvent debtor, who remains 
still en faillite, and consequently disseised of his property. The 
judgment may, however, be set aside on the application of the 
debtor or of any party in interest, upon proof that there do 
exist sufficient assets to meet expenses, or upon payment to the 
syndics of a sufficient sum for the purpose. 

Having given these preliminary explanations, we proceed to 
the statistics showing the importance of this branch of the 
business of the Tribunal de Commerce of Paris. 
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The number of faillites in progress of settlement June 30, 1868 was 
The number declared from July 1, 1868, to July 1, 1869 . 


Of these the number brought to a close during the year amounted to 


Among which there were terminated by concordat . . .- 
» abandon d’actif . 
union 
» closing for of 
assets 
» reversal of the de- 
claring the failure 


The number of failures declared in 1872 1329 and in 1873 
” ” » terminated 1086 


Of which by concordat 104 
abandon dactif 45 
= union 262 
Closing for insuffie’cy of assets, 1872 651 
= reversal of judgment of failure, ,, 24 


Total, as above, in 1872 1086 


2229 


1862 
1758 


346 
72 
383 
937 
20 


1758 


The 881 settlements effected by concordat in 1868-6» yielded on an 
average 39 per ct. 
104 ” ” ” 1872 » 41 
346 ” 1873 40 
132 settlements effected by abandon d’actif in 1868-69 yielded 
on an average 26 
2 
72 ” ” ” 1873 ” 25 
670 settlements effected by union in 1868-69 yielded on an 
average 13 
262 ” 1872 
383 ” 1873 12} » 


Finally, the amount of dividends paid in 719 cases from 
July 1, 1868, to July 1, 1869. F Fr. 13,520,239 
Id. in 586 cases from Jan. 1, 1872, to Jan.1, 1873 . . Fr. 7,849,679 
” ». 1, 18738,to , 1,1874 . . Fr. 7,539,551 


The system and regularity which characterize the proceedings 
in this department of its jurisdiction are said by the President of 
the Tribunal to beso great that in less than two months after the 
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burning of the Caisse des Consignations (the Government Deposit 
and Consignment Office) in May, 1871, the tribunal was able to 
furnish to the officers of said Caisse the documents necessary for 
the re-establishment of the accounts between the two parties, so 
that the payments due in the course of liquidation of insolvent 
estates, were immediately recommenced. 


II. Conseils de Prud’ hommes. 


First. ORGANIZATION. — Prud’hommes (prudentes homines) 
are elected, in conformity with a decree of the government, by 
the manufacturers, heads of workshops, foremen, and workmen 
belonging to the trades specified in such decree, and who shall 
have been duly registered as voters; the qualifications required 
of voters being that they be of the age of twenty-five years, and 
domiciled for three years within the jurisdiction of the conseil, and 
licensed as employers, or following their trades as workmen, for 
five years at least, prior to the election ; and the qualifications re- 
quired of the prud’ hommes being that they be electors of the age 
of thirty, and know how to read and write. 

The employers nominate the master prud’hommes ; and the 
workmen, the laboring prud’hommes ; both parties being equally 
represented in the council. 

The Special Bureau of Prud’hommes is composed of two mem- 
bers, one of whom must be a manufacturer, and the.other a head 
of a workshop. foreman, or workman. Its business is to reconcile 
the parties in dispute, if possible; otherwise, to refer them to 
the General Bureau, which is composed of an equal number of 
employer and employee prud’hommes (and at least two of each 
class), besides the President. The latter bureau takes cognizance 
of all cases so remanded to it; but its judgments are final only 
when the principal of the claim does not exceed two hundred 
francs. Above that amount appeal may be taken from its judg- 
ments to the Tribunal of Commerce. 

Second. JURISDICTION. — The jurisdiction of the Conseils de 
Prud’ hommes extends over manufacturers, chiefs of workshops, 
foremen, workmen, and apprentices, in cases of dispute relating 
to their trades; but they act only as arbitrators in contests 
arising between merchants or manufacturers as to their right of 
property in trade-marks, and also in cases of difficulty between a - 
manufacturer and his working foremen, growing out of the opera- 
tions of the factory. 
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Third. PrRocepursg, &c. — The defendant is cited before the 
bureaus by a simple letter emanating from the Secretary of the 
General Bureau. If he does not attend to this, he is summoned 
again, but this time by a bailiff (huissier.) 

At the time appointed the parties appear and are heard in 
person ; and judgment is rendered on the spot. If either fail to 
appear, the judgment given against him is liable to be attacked 
by means of an opposition. In case of necessity, witnesses may 
be summoned, and their testimony taken by the Conseil de Prud’- 
hommes. Parties may also voluntarily agree to submit their 
differences to the prud’ hommes. 

The costs of proceeding in these courts are very moderate. 
Thus, the fee of the secretary for a letter of citation is 30 cen- 
times (6 cents); for each half-sheet of every copy of papers 
delivered by him (consisting of 20 lines to the page, and 10 
syllables to the line), 40 centimes. The fee of the bailiff for a 
summons is 1 fr. 25 ¢.; for serving a copy of judgment, 1 fr. T5c., 
&c. Each witness is allowed a sum equivalent to a day’s work, 
or even two, if he has been obliged to provide a substitute. If he 
be without a profession, he is allowed 2 francs. 

The room, fire, and lights required by the Conseils de Prud’- 
hommes are supplied by the city or town to which they belong. 

Fourth. Urmiry oF THESE TRIBUNALS IN Paris. — In Paris 
there are four Conseils de Prud’hommes; one for the trade in 
metals, one for that in textile fabrics, one for that in chemical 
products, and one for miscellaneous trades and manufactures. 
Each of these is composed of a president, vice-president, and 
twenty-six members, one half, as always, representing the em- 
ployers, and the other the employees. Their bureaus are open 
from nine to four every day, except Sundays and _ holidays. 
Though the business done by these four councils is naturally 
very great, the number of appeals taken from their decisions 
is exceedingly small. Thus, in 1868-69 there were only 80 such 
appeals to the Tribunal de Commerce; in 1872, 109; and in 
1873, only 62; the President of the Tribunal remarking, with 
reference to this last figure, that the smallness of it indicates 
the confidence which the prud’hommes inspire by their spirit of 
moderation and their practical knowledge of the questions brought 
before them. 
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CLAIMS AGAINST GOVERNMENTS: 


Tue volume before us is a report, or the amplification of a 
report, of a committee of the House of Representatives in the 
forty-third Congress, the existence of which, both the House of 
Representatives and the Congress, ceased on the third day of 
March now last past. But whereas the number usually printed 
of reports of committees is extremely limited, so that it is gen- 
erally difficult to obtain copies of them, even when application 
is made in Washington, and when they are fresh, it would ap- 
pear that an extra edition of this particular report has been 
printed and published, and that, to subserve the special purposes 
of such publication, it has been amplified by prefixing a preface ; 
by including, first, a mass of correspondence furnished by the 
Department of State, printed under the general title of ** The 
Law of Claims on Foreign Governments;”’ secondly, a treatise 
in ten chapters on *“* The Law of Claims in the United States ;” 
by adding also a table of cases cited, as well as a most compendi- 
ous and useful index to the whole book, besides several pages of 
‘addenda ”’ next preceding the table of cases cited, and following 
the index an appendix, which appears to be the reprint of another 
House document, containing the whole of the * Instructions for 
the Government of Armies of the United States in the Field,” 
as they were prepared by Dr. Francis Lieber, revised by a board 
of army officers, approved by the President of the United States, 
and officially promulgated by the Adjutant-General, April 24, 
1863, that is to say, twelve years ago. 

It is obvious, therefore, that the contents of the book are of an 
exceedingly miscellaneous character ; but it, of course, by no means 
follows that they are not both interesting and valuable. How 
efficacious they will prove in their present form in subserving any 
useful purpose is, perhaps, another question. We shall do our 


} The Law of Claims against Governments, including the Mode of adjusting them 
and the Procedure adopted in their Investigation. Published by Order of the Con- 
gress of the United States of America. [43d Congress, 2d session, House of Repre- 


sentatives, Report No. 184.] Washington: Government Printing-office. 1875. pp. 
482. 
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best to enable our readers to profit by them in at least one 
aspect ; but we cannot refrain from saying that it is much to be 
desired that they had been reduced to a more convenient form 
for use before publication. The foreign portion includes more 
than sixty pages, in small type, of Italian, unaccompanied by a 
translation, and from Switzerland thirty similar pages of French, 
likewise unaccompanied by a translation. This instalment of 
French covers a copy of the whole text of the new Swiss Consti- 
tution. A copy of the Swiss Constitution is no doubt a handy 
thing to have in the house. The whole of the foreign infor- 
mation appears to have been pitchforked into the government 
printing-office just as it was received by the chairman of the 
committee, and the various instalments to have been transmitted 
to the chairman from the Department of State in the order in which 
they were received from the several foreign ministers. There 
are no head-lines or other indications to separate the portions re- 
lating to different countries, which follow no geographical or other 
regular order: and, as the date of a despatch does not always 
indicate the country to which it relates, the reader must be very 
much on his guard to find out where he is. The turn of a page 


will take him out of France into the realms where Mr. Rumsey 
Wing represented the United States. ‘Ignorance of the law 


excuses no man ;” and it may be that everybody ought to know 


so much of geography as to be sure that Bogota is the capital of 
Colombia ; but, if it is required to remember the distribution of 
our diplomatic force so exactly as to know at a glance that that 
is the court at which Mr. Scruggs represents the United States, 
we are inclined to protest that the maxim about ignorance goes 
too far. Nevertheless, the excellence of the index largely com- 
pensates for the want of arrangement in this part of the book; 
and its contents, perhaps, derive a certain value from the fact 
that some study is necessary to get at them. 

The committee whose report forms the basis of the book is the . 
Committee on War Claims, one of the most important standing 
committees of the House of Representatives ; and the writer of 
the report is no doubt the Hon. William Lawrence, chairman of 
the committee, one of the representatives from the State of Ohio. 
The principal text of the report itself is concise, although it 
stretches over twenty-one printed pages, on many of which but 
a single line finds place. It is thus stretched out because it is 
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incumbered with foot-notes, and some of these in their turn with 
foot-notes. It happens that these foot-notes are among the most 
valuable things in the book. One of the most important of them 
is a letter from Mr. Fish, Secretary of State, discussing the sub- 
ject of the bill to which the committee’s report is attached. 
Our principal complaint of the book must be found in ‘the fact 
that the importance of this valuable letter was not more dis- 
tinctly perceived by the committee who prepared the book, and 
that it was not printed entire; that is, with its accompanying 
documents, especially a statement, of which mention is made in 
it, of the condition of the calendar of the Court of Claims, pre- 
pared by the examiner of claims in the Department of State, 
“which shows,” the letter says, ‘‘ that the court is already over- 
burdened with business, and would not be able to perform the 
great additional labor of deciding these claims ;” that is, claims 
of citizens or subjects of other governments against the govern- 
ment of the United States, to which class of claims the Secre- 
tary’s letter is confined. 

Indeed, it is to this class of claims, namely, those of foreigners 
or aliens, that the bill of the committee exclusively relates; and 
the extension of the volume to government claims of all kinds 
appears to have been an afterthought. This is the more probable 
as the head-line at the top of all the pages, more than four hun- 
dred in number, throughout the book is ** ALIEN CLAIMS,” as it 
is printed. An erratum on the back of the title-page directs us 
to read it * Tae LAw oF C.iariMms” on and after page 24; that 
is to say, after the conclusion of what we have called the princi- 
pal text of the committee’s report. 

The letter of the Secretary of State makes some suggestions, 
which certainly appear well founded, with regard to the subject 
of a permanent tribunal for the adjudication of claims of for- 
eigners on the government of the United States. Some of these 
suggestions appear to have found weight with the committee ; but 
they pay no heed to an important part of them; none whatever, 
for instance, to the Secretary’s express statement of opinion that it 
is not advisable to confer jurisdiction for the purpose on the Court 
of Claims, and that “ there seems, therefore, to be no escape from 
the necessity of creating a court for the purpose.” By saying 
that the committee pay no heed to these suggestions, we mean 
that they not only do not incorporate them into the bill which 
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they report, and of which they recommend the passage, but that 
their bill is drawn in direct opposition to them. 
The bill, which is concise, proposes, in fact, to enact, — 


“ That the claims of subjects or citizens of a foreign state against the 
United States may be referred to the Court of Claims by the Secretary of 
State, with the concurrence of the foreign government presenting them ; 
and the Court of Claims shall then have jurisdiction to hear and determine 
the same in accordance with the principles of international law, or in pur- 
suance of any treaty stipulation or agreement between the United States 
and such foreign state. Claims may be prosecuted in the name of the 
claimant by petition in the nature of a petition of right. All cases shall 
proceed according to the rules and practice of the Court of Claims. 
Either party shall have the right of appeal from the final judgment of 
said court. Judgments, if against the United States for damages in money, 
shall be satisfied in like manner as other judgments of said court, unless 
otherwise provided by treaty or other stipulation between the United 
States and the government presenting the claim.” 


The appeal, of course, would be to the Supreme Court of the 
United States. The satisfaction of the judgment “ in like manner 
as in other cases”? would be from a general or specific appropria- 
tion made by Congress for the purpose. 

The reasons given by the commitiee itself in the text of their 
report in support of the bill which they recommend are few, and, 
as it appears to us, inconclusive. The bill might be improved; and 
the grounds for the passage of a proper bill (other than those 
stated in the letter of the Secretary of State), seem to us to be 
different from those to which the committee appear to attach 
most weight. 

The committee lay great stress upon a statement which they 
make that ‘* other nations, almost without exception, have given 
to all aliens, including our own citizens, the right to go into their 
courts, and have an adjudication of their claims upon such nation.” . 
If this statement is to be understood as meaning that ‘ other 
nations, almost without exception,’ have provided means for 
satisfying the claims of foreigners against their respective govern- 
ments, and if that were true, our government would have been 
relieved, from the beginning, of the trouble of urging upon foreign 
governments the claims of our citizens, the correspondence re- 
lating to which has always occupied, we suspect, more of the time 
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of our diplomatic representatives abroad, and of the department 
at home, than any other one class of topics. 

In authority for the statement upon which the committee 
appear to place great reliance as a means of shaming Congress to 
behave as well as *“ the rest of mankind,”’ the committee cite one 
of their own previous reports, where, in its turn, is cited # decision 
of the Court of Claims, pronounced by Nott, J., in which it is 
stated : — 


“ As we have before found, the perfected justice of the civil law made 
the government, in matters of ordinary obligation, subject to the suit of the 
citizen in the ordinary tribunals of the country. We have found this right 


to be preserved under modern codes in Prussia, Hanover, and Bavaria, . . . 
in the republic of Switzerland, ... . in Holland, the Netherlands, the 
Hanseatic Provinces, and the free city of Hamburg, . . . in France, .. . 


in Spain, . . . and in Belgium. It was also shown in Brown’s case,. . . by 
a distinguished historical writer who was examined as a witness, Mr. Fred- 
erick Kapp, that this liability of a government under the civil law is not a 
device of modern civilization, but has been deemed inherent in the system, 
and has been so long established that, to use the phrase of the common law, 
the memory of man runneth not to the contrary. Therefore it is to be 
expected that in Italy, the seat and fountain of the civil law, this same 
liability is to be found existing.” ? 

And accordingly the Court of Claims cite the civil code of the 
kingdom of Italy, which makes good their expectation with 
regard to the liability of the government to be sued in its own 
courts, whether by subject or alien. To this authority, which in 
the opinion of the committee settles the question so far as the 
greater part of Christendom is concerned, the committee add, 
with regard to Great Britain, their own statement that “ in Eng- 
land aliens have a remedy by ‘ petition of right,’ regulated by 
act 23 and 24 Victoria, July 3, 1860,” and cite some authorities. 
But this pretension is not put forth with any degree of confidence 
by the British government itself, as will be seen presently. 

We have not been particular in citing the authorities adduced 
by the Court of Claims, in Judge Nott’s decision, because it is 
sufficiently correct to the extent stated, and for the purpose for 
which it is used in that court, — namely, to authorize the court to 


1 Cited by the committee from Fichera v. United States,9 Court Claims R., decided 
in 1878. The dots (. . .) in our citation, mark the place of references, which we omit, 
to previous decisions of the same court. 
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take jurisdiction of the claims of aliens who are subjects of cer- 
tain countries ;! and we are able easily to explain the seeming 
discrepancy between it as used by the court for that purpose and 
as used by the committee to convey the impression that practically 
a better provision is made in other countries for the satisfaction 
of foreign claims against their governments than exists in the 
United States. 

The Constitution of the United States provides that * no 
money shall be drawn from the treasury but in consequence of 
appropriations made by law ;”’ that is, the legislative department 
holds the purse-strings of the nation. A similar principle forms 
a part of the constitution of every free government, whether its 
jurisprudence is derived from the Roman law; or from the Eng- 
lish common law with its maxim that “the king can do no 
wrong,” from which results the principle that the state cannot 
be sued in its own courts. 

France is one of the countries whose system of jurisprudence 
is derived from the Roman law ; but General Jackson, with the 
almost unanimous support of the whole country, nearly plunged 
the United States into war with France on account of the neg- 
lect of the government of that country to pay over money which 
by treaty it had agreed to pay, to be distributed here to the citi- 
zens of this country to whom it was due; and the reason of 
the neglect was the failure of the French Chambers to vote the 
money. The executive department in France, from first to last, 
made excellent professions ; but we got the money, four instal- 
ments together, as soon as the Chambers voted it, and not before. 
The principles of Roman law, with the liability of the government 
to be sued just as individuals might be, were in force as law in 
France all the time ; but those principles will not avail to get 
money out of the treasury in France or any other country at any 
time when a proper parliamentary system is in force. With re- 
gard to the accountability of government officials in France, not 


! The existing jurisdiction of the Court of Claims in cases where aliens are the 
claimants is defined by the act of 27th July, 1868, § 2, 15 Statutes at Large, 243, 
codified as follows in the Revised Statutes, § 1068 : — 

“ Aliens who are citizens or subjects of any government which accords to citizens 
of the United States the right to prosecute claims against such government in its 
courts shall have the privilege of prosecuting claims against the United States in 
the Court of Claims, whereof such court, by reason of their subject-matter and char- 
acter, might take jurisdiction.” 
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merely in matters of account, but as regards their personal be- 
havior, a vivid picture of the immunity which they have always 
enjoyed under the various forms of government of which that 
country has made experiment is given in Mr. Laboulaye’s 
amusing book called * Paris en Amérique.” It is there made a 
matter of infinite surprise to the Parisian to find that under the 
American system the ordinary tribunals take cognizance of the 
criminal acts of public functionaries, and that not only can 
surveyors of highways be sued for injuries resulting from de- 
fective pavements, but that the mayor of a city must respond in 
a criminal court for a misdemeanor like a private individual. 

It is quite as important that this fundamental principle of a 
free government, that the legislature holds the purse-strings, 
should not be forgotten as that other principle of the ** perfected 
justice of the civil law,” which makes the government subject to 
suit in its own courts. The Congress of the United States has 
displayed heretofore its ability to combine the two principles, 
giving to the legislative as well as the judicial departments, 
respectively, their due share in the adjustment of claims against 
the state, and will no doubt do this again, as occasion shall ar- 
rive. It may, however, appear, that what is most needed at 
present is to grant to the executive department also, in proper 
cases, a more liberal discretion in the determination of claims 
against the government. 

The portion of the volume following the principal text of the 
report of the committee and the marginal notes appended thereto, 
and entitled “* The Law of Claims on Foreign Governments,” occu- 
pies 178 pages of the volume. It consists, as we have said, of a 
mass of papers communicated to the committee, from time to 
time, during the last autumn and winter, by the Department of 
State. These papers are, for the most part, the answers obtained 
from the ministers of the United States in foreign countries to a 
circular which was addressed to them by the Department on the 
23d of June, 1874, in conformity with a request of the commit- 
tee, with a view to obtaining information in regard to the course 
pursued in such countries in relation to the adjustment and de- 
termination of claims presented against the government, whether 
by its own citizens or the citizens or subjects of foreign govern- 
ments. The circular itself is printed at pages 27 and 28 of the 
volume. It was accompanied by a “schedule of inquiries,” of 
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which six were quite particular in their nature, and a seventh of 
the most general character, to cover any thing omitted in those 
that preceded. 

The United States are officially represented abroad by thirty- 
one ministers. It is not stated whether the circular of June 23 
was sent to all of these, although it is difficult to guess why it was 
sent to some of those who, in fact, acknowledge its receipt, 
except upon the principle that, if sent to any, it should be sent 
to all. It is acknowledged, however, directly or indirectly, by 
nineteen. Among these are our ministers to Great Britain, 
France, Germany, Austria, and Italy, all of the countries in- 
cluded in the designation of * great powers,’ with the exception 
of Russia. It is also acknowledged in an amusing despatch by 
Mr. Boker, our minister at Constantinople. ‘There is nothing 
from our minister to Spain. Of the smaller European powers, 
it is acknowledged by our ministers to Belgium, Denmark, the 
Netherlands, Portugal, Sweden and Norway, and Switzerland. 
There is no report from Greece. 

There are no reports from either China or Japan ; and it is very 
probable that our ministers in those countries were not troubled 
to make inquiries on the subject. Nor are there any reports 
from Mexico or from Hayti. Our ministers to the Hawaiian 
Islands and Liberia were duly instructed, and make answer to 
the best of their ability, giving information which it is to be 
hoped may bear good fruit in moulding the policy of the United 
States in the treatment of alien and foreign claims. 

The governments of Central and South America appear not to 
have been neglected, and there are answers from Mr. Williamson, 
at Guatemala, who, we believe, is accredited to all the states of 
Central America, and from our ministers severally to the Argen- 
tine Republic, to Colombia, to Ecuador, and to Venezuela ; but 
there is nothing from Bolivia, Brazil, Chili, Peru, Paraguay, or 
Uruguay ; in which latter two countries we are represented by . 
one minister. 

Out of the whole number of thirty-one ministers accordingly, 
nineteen make reports, of which five relate to treatment of claims 
by countries among the “great powers” of Europe, six by the 
smaller European powers, five by as many South American 
countries; and there is information also with regard to Turkey, 
to Liberia, and the Hawaiian Islands. 
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It cannot be denied that there is much that is curious and in- 
teresting in this mass of correspondence. But that there is very 
little in it which can be of the slightest use for the purpose for 
which its collection was undertaken, namely, to facilitate arrange- 
ments here for the adjustment and determination of claims 
against the United States, — unless on the principle on which 
the man who personated the “ awful warning” was of use to the 
temperance lecturer, — we think will not be denied by anybody 
who looks through the pages of the document with any other 
than a superficial eye ; and if, as we do not doubt, Mr. Lawrence 
is serious in wishing to get through Congress some much needed 
improvements in our own system, we doubt if he will choose to 
produce again very much of this correspondence. 

For a single instance, we will take the case of Venezuela. It 
is perfectly well known by the whole civilized world that the 
“system” of the government of that country with regard to 
claims is simply to pay nobody. This fact is nowhere better 
known than at Washington. The government of Venezuela has 
been owing money to citizens of the United States, upon per- 
fectly well-founded and well-established claims, ever since 1811. 
After a deal of urgency through diplomatic channels, a mixed 
commission was finally agreed to in a convention between the 
two governments, concluded at Caraccas, April 25, 1866, and duly 
ratified within a year afterwards by the government of Venezuela 
as well as that of the United States. The commission was duly 
organized. Claims to the amount of 34,823,273 were presented, 
of which nearly three-quarters were rejected, from all further 
consideration of which, of course, Venezuela was immediately 
relieved ; the residue, amounting to $1,253,310, were allowed, 
$749,122 of this amount depending upon the decision of the 
umpire, who was Baron Stoeckl, Russian minister in the United 
States. The labors of the commission were closed August 5, 
1868. Their awards were to be paid in ten equal annual pay- 
ments, with interest at the rate of five per cent. Not a cent of 
either principal or interest has ever been paid under the awards. 
For seven years this matter has been the principal topic of discus- 
sion in the relations between the United States and Venezuela. 
The Department of State and Congress have been occupied with 
it. It is mentioned in more than one of the President’s mes- 
sages, including the very last; and is, in fact, almost the single 
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dark spot in our foreign relations. A final request of the Vene- 
zuelan government for the reopening of the award was formally 
refused by the Department of State in 1869. 

The pretext put forth was an impugnment of the integrity of 
the member of the commission in behalf of the United States; 
but as the figures showed that three-fifths of the amount awarded 
was carried on the decision of the umpire, and as the commis- 
sioner on the part of Venezuela must have assented to the residue, 
this pretext obviously amounts to little. The papers presented 
by Venezuela in its support were, nevertheless, carefully ex- 
amined, not only in the Department, but by the Committee on 
Foreign Affairs in the House of Representatives. The committee 
concluded their report Dec. 16, 1872, with these words: * The 
long delay and the many evasions on the part of Venezuela are 
without excuse or justification. The claims should be paid.” 
And Congress, by a law passed Feb. 25, 1873 (pamphlet edition, 
page 477), expressly enacted, ** That the adjudication of claims 
by the convention with Venezuela of April 25, 1866, pursuant 
to the terms of said convention, is hereby recognized as final and 
conclusive, and to be held valid and subsisting against the 
republic of Venezuela.” But as we have said, on the side of 
Venezuela, nothing in the shape of payment has followed the 
passage of this act, and on our side nothing but continued disap- 
pointment for the claimants, and new allusions to the subject in 
the President's messages to Congress. 

Something very similar is going on with reference to claims 
of British subjects on the same government. They too have had 
their mixed commission and their awards, but not any money. 

It would seem, therefore, that any thing that was not known 
at Washington with regard to the mode of treating “ claims” 
by the Venezuelan government was hardly worth knowing. 
Nevertheless, the circular of June 23 went out from the Depart- 
ment to our minister at Caraccas, on the principle, no doubt, to. 
which we have already alluded, — that, if sent to any of the gov- 
ernments with which we maintain friendly relations, it must be 
sent to all. The information which our minister was able to 
obtain from the government to which he is accredited is of a 
delightful nature, and must be refreshing to those who have been 
waiting for their money from 1811, or subsequent dates, to the 
time of the convention in 1866, the awards in 1868, the refusal 
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of the Secretary of State to reopen the award in 1869, the act 
of Congress in 1873, and to the present day. 

It appears from this information as communicated by our min- 
ister, under date of September 21, 1874 (pages 118-120 of the 
volume before us). that claims against the Venezuelan government 
are not investigated or determined by its legislative branch, nor 
by its executive, but solely by the judiciary, namely, the high 
federal court; that citizens and aliens alike are allowed to sue the 
government in that court, which is a regularly constituted tribu- 
nal, having jurisdiction, also, of other cases; that in fact aliens 
and citizens have the same rights, whether as plaintiffs or as de- 
fendants, in all the courts of the country; that these privileges 
are not confined to resident aliens, but are enjoyed as well by 
non-resident aliens; that in the case of claims against govern- 
ment, there are established only these two reasonable safeguards, 
namely, that the authorities of the treasury must have notice of 
the claim, and that the judges may, of their own motion, direct 
the production of testimony which they consider material. 

Could any thing be fairer than this? But Mr. Russell, the 
minister, adds to the stock of official information of which he is 
made the channel of transmission, the following rather important 
qualification: **I give the law as it exists in theory and on the 
statute-book. As to its practical working, it is difficult to obtain 
trustworthy information.” [This remark surely must be re- 
garded as a diplomatic euphemism in view of the facts already 
stated.] ‘Of course the decree of the high federal court does 
not execute itself. Legislation is needed to provide funds to sat- 
isfy judgment. And it is well known that Venezuela is deeply 
indebted, and unable to pay her debts.” 

However true it may be, as a general proposition, that, in coun- 
tries in which the jurisprudence is founded on the Roman law, 
the principle exists in theory that an action may be maintained 
against the state in its own courts, we do not find in the reports 
of any of our ministers a reference to any such action as ever 
having been actually brought, nor any indication that means are 
provided for satisfying judgments against the government, with 
the exception of Belgium, and perhaps, also, Italy ; and we think 
it may well be doubted whether, after all, the practical adminis- 
tration of the law of claims against the government in the United 
States is far behind that generally prevailing in other countries, 
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until some minister shall point out, among the legislative acts in 
the foreign country to which he is accredited, appropriations like 
those we cite below, annually made by the Congress of the 
United States, in the acts providing for the legislative, executive, 
and judicial expenses of the government for successive years: — 


For the fiscal year ending June 30, 1876.— “To pay judgments of the 
Court of Claims, four hundred thousand dollars.” Act of March 3, 1875; 
pamphlet, page 369. 

For the fiscal year ending June 30, 1875.—*‘ To pay judgments of the 
Court of Claims, one million dollars.” Act of June 20, 1874; pamphlet, 
page 108. 

For the fiscal year ending June 30, 1874.— “To pay judgments of the 
Court of Claims, four hundred thousand dollars.” Act of March 3, 1873 ; 
17 Statutes at Large, 508. 


Not only do the reports of the ministers fail to show any such 
general provision for the payment of claims against governments 
as is made in the United States, by the annual appropriation acts, 
but they show incidentally that in the matter of war claims, with 
which Mr. Lawrence’s committee is especially charged, the 
remedy in foreign countries is precisely that which prevails here. 
Our legation in France has sent home a mass of interesting in- 


formation with regard to the provision which has been made in 
that country to meet the losses occasioned by the late war. This 
provision has been made by laws of the Assembly, acting upon 
the report of a commission (not one of the ordinary courts), 
almost precisely as has been done in the United States, with this 
not essential difference: that while the claims commission here 
makes its awards in favor of individuals, and Congress makes the 
appropriations in the same detail, the French law makes the ap- 
propriations for departments, to be distributed to the applicants 
who established their claims before the commission. 

The report from Belgium is especially interesting, because Mr. 
Jottrand, a learned lawyer who prepared it at the request of our 
minister, has not contented himself with the glittering generality 
that the courts in that country are open to claimants against gov- 
ernment, but has gone into the details of the matter, treating the 
interrogatories as practical questions, to which he gives practical 
answers. Our space will allow but a brief review of his state- 
ment. Anybody who has a claim against the government in 
Belgium may make a statement of it in a petition addressed 
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“To the King, at Brussels,” to be left at the palace, or sent 
thither postpaid ; and the petition must be written on stamped 
paper, of the kind called grand papier, each sheet of which costs 
1 franc 20 centimes. This is a mode of imposing a tax on such 
things familiar to the people in Europe, but unknown ‘and 
probably inadmissible in this country, where the courts alone 
enjoy a monopoly of fees and costs ; and we mention it, because, 
although we do not venture to propose any change in the usage 
here, we are fully persuaded that one reason why Congress, the 
departments at Washington, and our State legislatures, are so 
overrun with business, much of it of a very trivial nature, is, 
because the transaction of business with those bodies literally 
costs the applicant nothing, except in cases which are large 
enough to be made into jobs. This official paper in Belgium is 
not called “* grand” because the sheets are enormously large, but 
because the stamp is of the highest cost, and it is used for pur- 
poses of the greatest dignity; and as a claim, with its proofs, 
cannot generally be set forth without some degree of extensive- 
ness, it is plain that the cost of the stamped paper in Belgium is 
enough to cut off entirely frivolous claims like many of those 
which are presented in petitions to our Congress.! 

On receiving such petitions, the chief secretary of the king’s 
Cabinet makes such an examination of them as will enable him 
to distribute them to the proper executive departments, — foreign 
affairs, interior, justice, public works, finances, or war, — and in- 
forms the claimants, who must thereafter address themselves, 
respectively, to the department indicated, and no longer to the 
king. At the department the claim is investigated; if it is 
found just, the head of the department at once * orders the pay- 
ment on the special chapter of his department’s budget,” which 
means that he orders it to be paid out of the appropriation 
already made by the Parliament for the general expenses of his 
department ; it being usual in Belgium, we may assume, to make 
larger allowances, in the annual appropriations for moneys to be 
expended in the discretion of the departments, than is the custom 
in the United States; the practice in this respect, in Belgium, 
conforming to that which we suggested in the last number of 


1 In Massachusetts a law was made in 1851, providing for changes in the names of 
persons by a decree of the Probate Court in lieu of legislative act, as had previously 
been usual; and was immediately followed by a very great reduction in the number 
of changes. 
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this Review, as desirable here, in order to relieve Congress in 
some degree from the pressure of claims. But it may happen in 
Belgium, as more often happens at Washington, that the depart- 
ment has no means at its disposal to satisfy the claim. In that 
case (it appears from Mr. Jottrand’s memorandum, but changing 
his technical language to that to which we are accustomed) the 
head of the department would include the amount in his next 
estimate laid before Congress of the sums necessary for his de- 
partment, either as a deficiency, or for the service of the next 
fiscal year. Before the Assembly, of course, the clause in the 
appropriation bill is open to question and debate ; and here ap- 
pears, of course, a fundamental difference in the parliamentary 
system of the two countries. ‘*-The competent minister,” says 
M. Jottrand, “ would, of course, sustain his proposition ;”’ but in 
the United States the heads of the departments do not have seats 
in Congress. Even in Belgium, however, as here, the claimant 
is at liberty to urge the allowance of his claim by petition 
addressed either to the Senate or House of Representatives. 

In the Parliament, the appropriation, although supported by the 
proper department, is either made or refused according to the 
votes of the members in the two houses. If the appropriation is 
made, the claim is of course paid; if refused, it seems, the 
claimant is still free to bring forward his matter in the regular 
courts of law by a suit against the government. From this point 
we are not sure that we interpret quite correctly the language 
of the memorandum ; but we understand that if in an action of 
contract the claimant obtains a judgment against the government, 
it is payable out of the general appropriation for the department 
to which it relates, and parliament, we presume, is held bound to 
make adequate appropriation for these as for other necessary 
expenses, like salaries, &c. 

There is much other matter of interest in M. Jottrand’s mem- 
orandum, which our limited space forbids us to reproduce. 

Not the least curious part of the volume is that containing the 
information which General Schenck obtained from the British 
government. Lord Derby transmitted to the Home Department 
the schedule of inquiries as received by him from General Schenck. 
From that department was received, through Lord Derby, an 
‘opinion,’ dated September 26, 1874, not only without signature, 
but if the printed volume before us faithfully represents the orig- 
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inal, the opinion terminates with some dashes (. ——) as if to 
emphasize the fact that nobody is responsible for it. After re- 
marking with regard to the schedule of inquiries, that ‘ to answer 
these questions with a sufficient amount of detail to be of any 
practical utility to the United States minister, would involve the 
compilation of a treatise of considerable bulk,” the writer of the 
opinion proceeds to give references to various authorities on the 
subject, but adds these pregnant admissions : — 


“ We think, however, right to add, that in some respects the law upon 
the subject of claims against the crown must be considered as still unsettled, 
inasmuch as a case (Thomas v. the Queen) was argued at considerable 
length before the Court of Queen’s Bench in the month of June last, in 
which a variety of questions of great importance were raised, and among 
others, whether a petition of right would lie for breach of contract or to 
recover money claimed by way of debt or damages, or indeed for any other 
object than specific chattels or land. The court reserved its judgment, 
which has not yet been delivered. Whatever may be the ultimate decision 
of the Court of Queen’s Bench in this case, it is to be hoped that a clear 
exposition of the present state of the law will be obtained.” (Page 193 
of the volume.) 


We now venture to bring forward some cases which form part 
of the actual experience of the United States in dealing with 
what are called “claims” against the government by aliens. 
We state the particulars carefully as they appear in official 
documents. 

The first is that of Andrew Cunningham, or, more exactly, 
the “claim ” is that of his widow.!. On the 11th of February, 
1864, Lord Lyons, in an official note, communicated to Mr. 
Seward the following statement : — 


‘ “ Andrew Cunningham, a private in Company G, 39th regiment New 
York Volunteers, states that he is a British subject; that he came from 
Montreal to New York, and had been only four days there, when he was 
invited by a gang of men called runners to a bar-room to have a drink; 
that he became stupefied and [unconscious ] of what followed until next morn- 
ing, when he found himself in a room guarded by soldiers, and on inquiring 
the reason, was informed that he was a soldier in the United States service. 
He declares that he has not taken the oath of allegiance to the United 
States, and that he has received no bounty except $75 on Recher’s Island 
from United States officers; that he did not want to take their money, 
but they insisted.” 


! 39th Congress, 1st Session, House of Representatives, Misc. Doc. No. 56. 
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Mr. Seward lost no time in transmitting this information to 
Mr. Stanton, Secretary of War; and it would seem that the 
case was forwarded through the proper military channel as ex- 
peditiously as could be reasonably expected in view of the fact 
that the country was actively engaged in a great war. Lord 
Lyons, however, had time to recall Mr. Seward’s attention to the 
hardship of the case no less than three times,—on the 5th of 
March, again the 31st of the same month, and finally on the 23d 
of April, — before the War Department, by a note dated May 30, 
1864, informed Mr. Seward that an order had been given for 
Cunningham’s discharge, and added that the lieutenant (naming 
him) who mustered him into the service had been dismissed by a 
general court-martial for similar acts. This response, seeming 
satisfactorily to cover the case so far as was possible under the 
circumstances, was promptly submitted by Mr. Seward to Lord 
Lyons. 

The discharge was directed by a special order, dated June 3, 
1864, which was duly transmitted; but Private Cunningham 
had been killed in battle at Po River, on the 10th of May, 
1864. 

As soon as this melancholy fact was ascertained, it was duly 
communicated by the War Department to the State Department, 
and thence to Lord Lyons, in a note under date of August 19, 
1864, in which Mr. Seward, evidently of his own motive, added 
the words which we subjoin, — words which we take it for 
granted none of our readers will doubt to have been fully within 
his authority and competence as Secretary of State, and as emi- 
nently proper to be used under the circumstances by whomsoever 
should be charged with representing the people of the United 
States in the premises : — 


“This unfortunate event is the subject of profound regret to this 
government, which will cheerfully accord to the family of the deceased 
special reparation as, upon an examination of the facts in the case, the 
Congress of the United States may in its wisdom find to be justly due.” 


Upon receipt of this prompt and proper spontaneous offer 
from the government of the United States, Lord Lyons, who, 
it would seem, had previously heard only from Cunningham him- 
self, now took measures to put himself in communication with 
the family, by addressing Lord Monck, at that time the guvernor- 
general of Canada. This officer, by the aid of the local authorities 
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in Montreal, traced the widow and her children; evidence of 
their marriage, the respectability of both husband and wife, and of 
their humble circumstances, were duly transmitted to Washington. 
By the use of a good deal of red tape, and with considerable 
delay, the arrears of pay and bounty-money payable to her hus- 
band were secured for the widow early in the year 1865. Mr. 
Seward duly transmitted the papers in the case to the chairman 
of the committee on Foreign Affairs of the House of Represent- 
atives, describing the case as “ one of peculiar hardship, deserving 
of prompt and liberal indemnification.” That is all that our 
“system ”’ permits to the head of a department. It is certain that 
no action was taken on the subject by Congress at that time. 
Sir Frederick Bruce (who succeeded Lord Lyons as British Min- 
ister at Washington) enclosed to Mr. Seward, on the 9th of 
February, 1866, a petition to Congress on behalf of the widow, 
from which we extract the following : — 

“The said Andrew Cunningham was an honest, industrious, sober, and 
respectable man, about 35 years of age at the time of his death. He was 
dependent upon his skill and success as a trader for his means of support- 
ing himself and his family. He had been married to Ann Cunningham 
nearly 12 years next before his death; his widow and his mother-in-law 
also had been in his lifetime dependent upon him for their maintenance. 

“The loss of husband and son are of course irreparable. But although 
no money can compensate the said widow, yet she claims that in equity 
and justice something should be done by the government of the United 
States to divide with her the great burden, and that she should not be 
left in her widowhood both bereaved and impoverished.” 


So far as we are aware, the matter has rested in this position 
since 1866. We have not found among the acts of Congress any 
for the relief of Ann Cunningham. We would fain hope, how- 
ever, that some means have been discovered of making good Mr. 
Seward’s offer without an express appropriation by Congress. 
Otherwise we must surely award to the British government a large 
measure of credit for magnanimity in not pressing this case against 
us, — a magnanimity which, we fear, would not have been recip- 
rocated if it had happened during the Crimean war or Indian 
mutiny, that an American citizen, crimped and impressed into 
the British service somewhere within the British dominions, had 
been killed in battle before the order was received for his dis- 
charge. 
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Another case within the actual experience of the United States 
is the claim of T. H. Holderness,! a British merchant of Liverpool, 
owner of the ship * Duke of Edinburgh.” This ship, in the har- 
bor of San Francisco, on the first day of February, 1869, came into 
collision with the ** General McPherson,” a steamer belonging to 
and in the service of the United States. Damages were caused to 
the * Duke of Edinburgh,” amounting, as was claimed, to $3523.50. 
It does not appear that there was any doubt on the part of anybody 
about the facts, about the liability of the United States, or, with 
some trifling exceptions, about the correctness of the account. 
The steamer was owned by the quartermaster’s department ; the 
officers and crew were hired and paid by the government of the 
United States. General Meigs audited the account presented by 
the owner, and, under date of November 4, 1869, made a report 
upon it, in which he recommended that it be paid, with some 
small deductions. Precisely why it was not paid at once, as thus 
recommended, nowhere appears. The “ acting comptroller” of 
the Treasury wrote directly to Mr. Holderness, under date of 
August 6, 1870: — 


“ The claim was rejected in accordance with the practice under the laws 
of Congress conferring jurisdiction in the settlement of claims, and it is 


respectfully suggested that Congress alone has the power to allow the pay- 
ment of your claim.” 


We may remark, in passing, that the practice of officers of the 
government, when rejecting claims on the ground that no law 
authorizes payment, “‘ taking occasion to say that a remedy may 
be sought in Congress,” is severely rebuked in the preface of the 
volume before us. In the present instance, the acting comptroller 
does not even say that no law authorizes payment, by which we 
suppose would be meant that there is no available appropriation. 
He does not intimate that there is any question about the justice 
of the claim, nor does he make any trouble about the department 
to whose appropriation it should be charged. He does not say, 
nor is there any reason to suppose, that the fact that Mr. Holder- 
ness was a British subject made any difference. The United 
States government settles the bills of foreigners for supplies for 
the army or navy, so far as we are aware, as readily as those of 
citizens from whom it may have made purchases ; and this account 
would seem to be of precisely the same nature. The acting 


1 41st Congress, 3d Session, House of Representatives, Misc. Doc. No. 61. 
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comptroller simply says that the claim was rejected “ in accord- 
ance with the practice, under the laws of Congress, conferring 
jurisdiction in the settlement of claims,’ and he directs the 
claimant to Congress as straightly as can be done by language. 
It is to be remembered that claims do not get as far as the ;comp- 
troller until they have been passed upon favorably by at least 
one, and sometimes by several other accounting officers of the 
government. 

Mr. Holderness, thus informed by the acting comptroller, 
addresses himself to Lord Granville, Lord Granville to Sir 
Edward Thornton, Sir Edward Thornton to Mr. Fish. The 
law-officer of the Department of State gives to the claim another 
examination ; suggests a doubt with regard to the liability of the 
United States, which is promptly answered by a laconic rescript 
from the quartermaster-general’s department, just one year later 
in date than General Meigs’s previous approval, in substance, of the 
account ; and now Mr. Fish, satisfied that it is a just claim and 
ought to be paid, can do nothing but to transmit the papers to 
the chairman of the committee on foreign affairs of the House 
of Representatives, which he does January 28, 1871, with the fol- 
lowing statement : — 


“Tn view of the facts developed in this correspondence, I have the honor 
to recommend the case to the consideration of your committee, with a view 
to a proper indemnity being provided by legislation.” 


The simple debt incurred in the administration of the quarter- 
master’s department has now become an “alien claim.” It has, 
however, better luck than always falls to the lot of such claims, 
however meritorious. General Banks reports a special bill to 
meet it, for the consideration of which he accords a portion of 
two hours granted him at an evening sitting of the House of 
Representatives, in the closing days of the session of 1871-2, and 
the bill promptly passes the House. The Senate does not act 
upon it at that session ; but at the next session, which belongs to 
the same Congress, it is taken up and passed, and it becomes a 
law by the President’s approval, January 24, 1873. The deduc- 
tions proposed by General Meigs having been made, the amount 
authorized to be paid is $3350.45 ; and for this the claimant has 
waited a few days only less than four years, counting from the 
day of the collision to that of the passage of the act. 

Our limited space, if there were no other reason, would pro- 
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hibit us from multiplying instances, for which the materials are 
ample ; but we submit that those we have given are sufficiently 
illustrative. It must, we think, be admitted that the establish- 
ment of a new court, with powers, however extensive, is not the 
remedy for the most patent evils attaching to the present system. 
For one of the cases we have adduced, that of the widow of 
Cunningham, it is plain that it would be impossible to create a 
court with power to deal with such a “claim.” The granting of 
compensation in such a case, and the determination of its amount, 
are matters plainly falling within either executive or legislative 
discretion. It is not creditable to our legislation that the Secre- 
tary of State, or, if it be preferred, the President, is not always 
possessed of a fund applicable to such cases, in which prompt 
action is especially to be desired. Even in the other cases which 
we have cited, we are quite sure that the writers, both of the 
report and of the letter from the department in the volume 
before us, would not be disposed to insist that it would be a sat- 
isfactory method of meeting an “alien claim” of the character 
described, to refer the claimant to a court in which he could sue 
the United States for a debt, the justice of which is admitted 
from first to last by every officer of the government of the United 
States who comes in contact with it, if we except the comptroller, 
who has nothing to say against it but to allege that ‘it is not in 
accordance with the practice” to pay debts of that sort,—a 
statement which, we hope at least, might be made with greater 
truth by a government official in a similar position in Venezuela. 

What is wanted, with regard to such claims, is a more liberal 
disposition on the part of Congress towards the executive depart- 
ments, whereby the latter may have greater means than they now 
have, and may feel more disposed to use such means as are 
already at their disposal, in the adjustment of accounts falling 
within their respective departments; in order that, if we may be 
allowed the phrase, “claims” may be settled before they grow 
into * claims,” —that is, before they grow into claims before 
Congress, or the courts, or become matters of diplomatic corre- 
spondence. 

Indeed, it is amusing to observe that, in matters within the 
competence of the existing Court of Claims, a claimant is actually 
better off, in one important respect, with the executive depart- 
ment against him, than if it is on his side. If the department 
decide against him, he can carry his case into the Court of 
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Claims; and if he gets a decision there in his favor (as has not 
infrequently happened), his claim is paid at once from the regu- 
lar appropriation made, as we have shown, to satisfy judgments 
of that court. But if the department decides in his favor in the 
beginning, the best it can do for him is to send him to Congress 
with a letter of recommendation. It surely would not be a great 
stretch of the confidence which Congress reposes in the court, 
with regard to cases decided adversely by the department, if it 
were also to make appropriations, within reasonable limits, to 
satisfy decisions of the department not carried into court. 

We have left ourselves little space to notice the second princi- 
pal portion of the volume, following the text of the committee’s 
report, under the general title of “ The law of claims in the 
United States: the mode of adjusting claims against the govern- 
ment, and the procedure adopted in their investigation.” This 
is a sort of manual which will no doubt prove useful to persons 
having claims, and especially war claims, which, under the pres- 
ent order of things, do not fall within the jurisdiction of the 
Court of Claims. The most important agency now existing 
other than that court, is the Board of Commissioners of Claims, 
often, but erroneously, called the * Southern Claims Commis- 
sion.” It has been in existence four completed years, although 
the time for receiving claims expired on the 3d of March, 1873. 
The reports of the commissioners are made to Congress, which 
body thus far, we believe, has not failed to make appropriations 
substantially in accordance therewith. The amount and charac- 
ter of the work which the commissioners have performed are 
shown in the accompanying brief tables, which we have prepared 
from materials furnished by the volume before us : — 


Taser I.— Number of Claims covered by each annual Report. 
Number dis- Number wholly Number allowed in 
posed of. disallowed. whole or in part. 
I. to Nov. 30, 1871, 580 256 324 
2,209 1,148 1,061 
2,465 1,373 1,092 
yy (1874, 2,407 1,244 1,163 


7,661 4,021 3,640 
Not disposed of, 14,637 


22,298 
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TasBLe II.— Amount of the Claims covered by each annual Report. 


Allowed. Disallowed. 
I. to Nov. 30, 1871, $344,168 20 $1,312,189 78 
Il. » » 2672, 806,699 31 3,043,541 74 
Ill. » » 1678, 643,713 04 4,074,174 25 
IV. » » 1874, 770,911 37 4,471,995 09 


2,565,491 92 12,901,900 86 


III. — Recapitulation. 


Allowed in whole or in part, 3,640 claims, $2,565,491 92 
Wholly disallowed, 4,021, 12,901,900 86 
Not disposed of, 14,637, 44,790,757 66 


Totals, "92.298 $60,258,150 44 


Average amount of each claim allowed, a little over $700. Proportion, 
in number, of claims acted on thus far, allowed, 47} per cent.; disallowed, 
524 per cent. Proportion of the amount thus far allowed, 16} per cent.; 
disallowed, 83} per cent. 


According to these figures, if the claims not yet acted upon 
should be allowed or disallowed in the same proportions as 
regards number, as those already disposed of, there would be 
nearly 7000 more allowed, which, at $700 each, would amount to 
$4,900,000. Or, if the favorable awards in cases of claims not 
yet acted upon should bear the same proportion to the amounts 
claimed, the amount to be awarded would be nearly $10,000,000. 
Adding these numbers to the amounts already allowed, the whole 
cost of the allowances would reach, in the former case, seven and 
a half, or, in the latter case, twelve and a half million of dollars. 
But it is scarcely worth while to press such calculations into de- 
tail, while so large a proportion of the claims remains unadjusted ; 
and we refrain also from making a comparison —for which the 
volume before us affords materials —of the amount of these al- 
lowances with those made by the governments of France and 
Italy, towards the reparation of damages caused by the wars in 
those countries. 

One principal reason, to which the report before us, so far as 
we observe, fails to allude, for establishing some other agency 
than a mixed commission (hitherto the favorite method) for the 
adjustment of the claims of the citizens or subjects of one coun- 
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try against the government of another, is the great expense of 
such a commission. The recent mixed commission, which held 
its sessions at Washington and Newport under the Treaty at 
Washington, was, on the whole, a satisfactory tribunal. It dis- 
posed of 478 claims against the United States, involving in the 
aggregate, according to the report of the agent and counsel of 
the United States before the commission, to about $60,000,000, 
exclusive of interest. Awards were made in favor of 181 claim- 
ants against the United States, amounting to $1,929,819. The 
claims against Great Britain were comparatively few, and none 
of them were allowed. The expenses of the mixed commission, 
borne by the United States, as appears by a statement in the vol- 
ume before us, were $273,672.94. It is reasonable to suppose 
that the expenses borne by Great Britain, although all of them 
were not precisely the same, were not less in amount. We should 
have then not less than $547,345 for the expense of the commis- 
sion. Five per cent. on the sums awarded, reserved by the 
terms of the Treaty towards defraying the expenses of the com- 
mission, amounts to $96,491 ; leaving a deficit of about 3450,000. 
This is a pretty large sum, whether we regard it with reference 
to the time the commission lasted, — something less than two years 
and three months, — or the number of cases it disposed of. In- 
deed, the average cost to the two governments, of every case 
presented, before making the deduction of the five per cent., ex- 
ceeded a thousand dollars, and does not fall much less than that 
sum after the deduction is made ; while, if we make the computa- 
tion according to the cases allowed, the average cost for each 
case, before the deduction, is $3,000, or nearly $2,500 after the 
deduction. Permanent courts are expensive things, but scarcely 
at this rate; and in a court, moreover, it is easier to assess a por- 
tion of the expenses by way of costs upon the litigants, which, as 
regards those whose claims are wholly disallowed, appears to be 
reasonable. 


We are constrained to bring this paper to a close, although we 
have by no means exhausted the suggestive material in the vol- 
ume before us. On a review of the whole subject, with the 
additional sources of information opened up by the committee's 
labors and those of the ministers abroad auxiliary to them, we see 
no occasion to change the general views which we expressed in a 
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paper in the first volume of this Review, nor those relating to the 

subject contained in the paper in our last number, on the ‘ Lob- 
* by in Washington.” Reference to the former paper is made in 
the volume before us; indeed, we have neylected to remark that 
it is a perfect arsenal of references and citations. 

The United States have done much, in a variety of ways, for 
improvement in the treatment of claims, both domestic and inter- 
national. The voluntary repayment, last year, to Brazil, under 
very peculiar circumstances of difficulty, of a large sum of money 
recovered from that government many years previously, in satis- 
faction of a claim presented in behalf of one of our citizens, 
which, upon final examination here was believed, on the whole, 
to be unfounded, was an act which might be adduced, if neces- 
sary, to prove the liberality as well as the good faith of our 
government, even if it be pretended that our code of laws lacks 
some of the marks of “ the perfected justice of the civil law.” 
That the existing agencies for the examination of claims are in- 
sufficient is quite certain, and we cannot doubt that Congress 
will take proper measures, in due time, to make them more per- 
fect. Our own humble efforts are pledged to aid in the good 
work to the best of our ability. 


1 “Government Claims,” 1 American Law Review, 653-667 ; July, 1867. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR MAY, 
JUNE, AND JULY, 1875. 


AccEssory. 

One Tubbs quarrelled with one Dulgar, and they agreed to settle the matter 
with their fists; and each put up £1 to bind each other to fight, and handed the 
money over to the prisoner. The fight took place in the absence of the prisoner, 
and Tubbs won, and Dulgar died in consequence. The prisoner, without know- 
ing of Dulgar’s death, paid the money to Tubbs. Held, that the prisoner was 
not accessory before the fact te the manslaughter. — Queen v. Taylor, L. R. 2 
C. C. 147. 


Action. — See Res Apsupicata. 
ApemprTion. — See Resuttine Trust. 
ADVERSE Possession. —See DEDICATION. 
— See Fraups, Statute. or; Principal aND AGENT. 
AGREEMENT. — See Contract; LEassE, 2. 
AmBiGuiry. — See WILL, 2. 


Ancient Licur. 
Bill to restrain building on a vacant lot of land, and thereby obstructing the 


plaintiff’s land. It appeared that as far back as living memory went the windows 
had existed, but that two of them had been enlarged within a recent period. For 
twenty-five years, and nearly until the beginning of this suit, there had been 
unity of possession of the vacant lot and the building, but not unity of title. 
The defendant was restrained from interfering with the windows as they originally 
existed; and the court refused to impose as a condition that the plaintiff should 
reduce the windows to their original size. — Aynsley v. Glover, L. R. 10 Ch. 283. 


APPORTIONMENT. — See VENDOR AND PURCHASER, 3. 
APPRENTICE. — See Contract, 5. 
ARBITRATION. — See ParTNERSHIP, 1; SPECIFIC PERFORMANCE. 
AssIGNMENT. — See Insurance, 3, 6; Trust. 
ATTORNEY’s Frees. —See FEEs. 

AVERAGE. — See INSURANCE, 4. 


BankRUPTCY. 


1. A creditor recovered judgment against his debtor, obtained execution, and 
satisfied his debt. After the sale on execution, the creditor obtained a second 
execution against the debtor and the proceeds of the sale paid over to the cred- 
itor by the sheriff, who had no notice of any bankruptcy petition against the 
debtor. Afterwards the debtor was adjudicated a bankrupt upon the act of 
bankruptcy committed by the seizure and sale under the first execution. Held, 
that though it did not appear that the creditor had any knowledge of the sale 
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under the first execution when the second sale took place, he must be deemed to 
have had constructive notice, and must refund the money obtained under the 
second execution. Ex parte Dawes. In re Husband, L. R. 19 Eq. 438. 

2. A bank which held acceptances against advances to J. S., took from G. §. 
a guarantee that it should not lose any thing beyond £2000. The guarantee was 
given after proceedings in bankruptey against J. 8. were begun, and after the 
bank's representative had attended a meeting of creditors ; and in consequence 
the bank forbore to take proceedings against J. S., or to prove against his estate, 
and did not attend subsequent meetings. Held, that the guarantee operated to 
give the bank a secret preference, and was invalid. — McKewan v. Sanderson, 
L. R. 20 Eq. 65. 

See Equity To SerrLeMent. 


Bequest. —See Devise; Lecacy; Mortar. 


Brit w Equiry.—See Discovery; Equity; INgunction, 1; Stay or 
PROCEEDINGS. 


Butts anp Nores. 

The contract for building a vessel provided that payment was to be made by 
payments at different stages of construction of the vessel, of cash and bills of 
exchange, which were to be retired at completion and transfer. As each payment 
was made, the vessel was to become the property of the purchaser to the extent 
of his payment, subject to the builder’s lien for unpaid instalments. Payments 
were made accordingly, and the bills negotiated. The purchaser went into liqui- 
dation, and included in his statement his liability on said bills. The holders re- 


fused to accept a composition which was tendered. The purchaser gave notice 
to the builder that he abandoned the contract. The builder became bankrupt, 
his trustee completed the vess«!, and said bill holders claimed a lien for the 
amount they had paid for the bills. Held, that the bill holders had no lien. Ez 
parte Lambton. In re Lindsay, L. R. 10 Ch. 405. 

See Cureck ; ConTRACT, 6. 


Bonps. —See NEGOTIABLE PAPER. 
Catt. — See Company, 1, 3. 


Carrier. 

1. The plaintiff travelled on a railway, paying nothing, the condition, which 
he knew, being that he travelled at his own risk. The train stopped on a bridge, 
the parapet of which was low and dangerous, and the night was dark. The plain- 
tiff fell over the parapet and was injured. Held, that the plaintiff travelled at 
his own risk during his access and departure from the railway as well as during 
the transit. — Gallin v. London & North-western Railway Co., L. R.10 Q. B. 212. 

2. Sixty bales of flax arrived at the defendants’ railway station consigned to 
the plaintiffs, and the next day the defendants notified the plaintiffs that they 
held the flax not as carriers, but as warehousemen, at owner's sole risk, and sub- 
ject to usual warehouse charges. The plaintiffs removed some of the flax, and 
saw that it was stacked in the open air. The defendants had no warehouses at 
the station. The flax was subsequently spoiled by wet. It was admitted that if 
the defendants were bound to take reasonable care of the flax, they had not done 
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so. Held, that the defendants were liable for the damage. Mitchell v. Lanca- 
shire & Yorkshire Railway Co., L. R. 10 Q. B. 256. 


CuarRITaBLE Girt. — See 
CHARTER-PARTY. — See DEMURRAGE. 


CHECK. 


An existing debt forms sufficient consideration for a check or negotiable in- 
strument payable on demand so as to constitute the creditor a holder for value. 
— Currie vy. Misa, L. R. 10 Ex. (Ex. Ch.) 153. 


Crass. — See Legacy, 4. 
CoaL-MINE. — See TENANT 1N ComMMON. 
CopiciL. — See W111, 1. 


Company. 


1. Petition for winding up a company. The petitioner stated among other 
things that he had not paid a call on his shares, on the ground that if paid it was 
certain to be wasted, but that he was willing to set apart and secure or pay the 
call in such manner as to the court should seem just. After the petition was filed, 
the petitioner’s solicitor wrote to the secretary of the company offering to pay the 
call, if the directors would give an undertaking not to deal with the money 
until after the result of the petition was seen. This offer was refused; and the 
petitioner's solicitor then offered his check for the amount of the call, and stated 
that the company’s costs would be paid as soon as he knew their amount. Held, 
that the petition must be dismissed; and that there had been no proper tender 
of the amount of the call. — Jn re Steam Stoker Co., L. R. 19 Eq. 416. 

2. W. A. R. purchased twenty shares in a corporation, but gave, as the name 
of the transferee, the name of his son, F. W. R., who was a minor. The trans- 
fer deeds were in the name of and to the son. The company was wound up. 
Held, that the father’s name must be put upon the list of contributories. — Rich- 
ardson’s Case, L. R. 19 Eq. 588. 

3. A power in a deed of settlement of a joint-stock company, authorizing 
the directors to mortgage or charge the property of the company, gives them 
no authority to include in such mortgage or charge future calls, or, in other 
words, the unpaid capital of the company. — Bank of South Australia vy. Abra- 
hams, L. R. 6 P. C. 562. 


COMPROMISING CRIMINAL ProcEEDINGS. — See InJuNcTION, 5. 
Conpition. — See LeGacy, 2,3; VENDOR aND PurcHaseR, 1, 2. 
ConsSIDERATION. — See CHECK; VENDOR AND PURCHASER, 4. 


Construction. — See DrevisE; EasEMENT; Grant; Lease, 2; LeGacy; 
Mortman: Trust. 


Contract. 

1. The defendant invited offers for the execution of the works comprised in 
certain specifications and plans for the purpose of building a bridge across a river. 
The plaintiff covenanted that he would complete the work in the manner described 
in the specifications, and do the work according to the terms of the specifications ; 
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and the agreement contained a condition that if the mode of doing the work was 
altered, which the defendant's engineer might do, the plaintiff should do it in the 
altered way, and if in consequence he incurred expense, he should have compensa- 
tion, of the amount of which said engineer was to be the sole judge. According 
to the specifications the foundations of the piers were to be laid by means of 
caissons, as shown in a drawing. The plaintiff attempted to lay the piers accord- 
ingly, but after much expense it was found impracticable to do it in the above man- 
ner, and anew method was adopted, by directions of the engineer. The plaintiff 
brought an action for the value of the work thrown away. Held, that the plaintiff 
could not recover. — Thorn v. Mayor of London, L. R. 10 Ex. (Ex. Ch.) 112. 

2. The defendants contracted to sell to the plaintiffs 2000 tons of iron, ** de- 
livery in monthly quantities.” The defendants delivered on several months less 
than the amount of iron due monthly, at the request of the plaintiffs. During 
the month when the last instalment was due, the plaintiffs requested the whole 
of the undelivered portion of the 2000 tons, but the defendants refused to de- 
liver more than that due on the monthly balance for the last month. //eld, that 
the defendants were obliged to deliver the iron some time, and that having refused 
to deliver it at all they had broken their contract. — Tyers v. Rosedale & Ferry- 
hill Iron Co., L. R. 10 Ex. 195. 

3. Case stated. The plaintiffs claimed to recover certain boilers and ma- 
chinery detained by the defendants, or to recover back two sums of £2000 each, 
paid under the following circumstances: The defendants contracted to supply 
new boilers and machinery for the plaintiffs’ steamer, to the satisfaction of the 
plaintiffs’ inspector. Notice was to be given of the date when the steamer would 
be placed in the defendants’ hands, and the steamer was to be ready in sixty 
days thereafter. The price to be paid was £5800, payable as follows: When 
the boilers were plated, £2000; when the whole of the work was ready for fixing 
on board, £2000; when the steamer was completed and tried under steam, 
£1800. The boilers were plated, and the defendants received £2000. The old 
materials taken from the steamer were to become the property of the plaintiffs. 
The work was completed, and the second £2000 paid by the plaintiffs, who then 
knew, though the defendants did not know, that the vessel was lost. The de- 
fendants then learned of the loss, and requested the remaining £1800, but it was 
not paid; and then the plaintiffs demanded the boilers and machinery. Held, 
that the plaintiffs were not entitled to recover either the machinery or the £4000 
already paid by them.— Anglo-Egyptian Navigation Co. v. Rennie, L. R. 10 
CoP. 271. 

4. The defendants, a municipal corporation, owned a dock, for the use of - 
which there were certain printed regulations, to the effect that the dock would 
be let to parties requiring the same for the repair of vessels, at a certain rate; & 
book was to be kept by the defendants in which the names of all vessels intended 
for repair in the dock would be entered, and priority was to be given in the order 
of entry: the defendants to have a lien on the vessel and detain her for dockage. 
There were many other regulations relating to the management of the dock by 
the defendants. The plaintiff’s vessel was not admitted in its proper turn. Held, 
that the contract for admission was not a contract for an interest in land under 
the Statute of Frauds, and that the contract need not be under the seal of the 
corporation. — Wells v. Kingston-upon-Hull, L. R. 10 C. P. 402. 
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5. The defendant agreed to take the plaintiff’s son as an apprentice, and 
teach him the business of a tea-broker, provided he should obey all commands, 
and give his services entirely to the business during office hours. The defendant 
dismissed the son for wilful disobedience and habitual neglect of his duties in the 
office. Held, that the defendant was entitled to discharge the son under the 
proviso. — Westwick v. Theodor, L. R. 10 Q. B. 224. " 

6. We hereby agree to borrow of C. R. the sum of £50, at the rate of £6 
per cent per annum; and the said C. R. agrees to lend the said society the above 
sum for the term of nine or six months. Held, that the option of nine or six 
months was with the borrowers. — Reed v. Kilburn Co-operative Society, L. R. 
10 Q. B. 264. 

See Carrier, 2; DamaGes; EsropreL; Fraups, Statute or, 2; Ingunc- 
TION, 1; INsuRANCE; ParRTNERSHIP, 1; Patent, 1; Sate; Speciric Per- 
VORMANCE. 

CopyriGHr. 

The plaintiff employed a person to collect and compile monumental designs 
taken from different tombstones in cemeteries, by means of photographs and 
drawings. A book containing these designs and scarcely any letter-press was 
duly registered. Held, that the plaintiff had a copyright in the book. — Grace 
vy. Newman, L. R. 19 Eq. 623. 


Corporation. — See ConTRACT, 4. 
CounsEL Freres. — See FEEs. 
Covenant. — See Contract, 5; Lease, 4. 


DaMaGEs. 

1. The plaintiffs lost the carriage of certain emigrants to America in a vessel 
called the ‘‘ Peter Jebsen,” because of the defendants’ breach of contract ; and the 
emigrants were carried to America in a vessel belonging to another line, in which 
certain of the plaintiffs were interested. Held, that the damages were not to be 
reduced by the profits made by such of the plaintiffs as were interested in the 
second line. — Jebsen v. East & West India Dock Co., 1. R. 10 C. P. 300. 

2. The defendants contracted to deliver 2000 gray shirtings on October 20. 
On October 15, the defendants informed the plaintiff that they could not execute 
the order by the time specified. The plaintiff being unable to find goods of the 
required quality, or to have them manufactured by October 20, bought shirtings 
near the quality contracted for, although somewhat superior, for which he paid 
an advanced price, and he delivered them to his vendee without obtaining any 
advance in price from him, or any advantage from their superior quality. Held, 
that the plaintiff was entitled to recover the difference between the contract price 
with his vendee and the price he had to give for the shirtings he purchased. — 
Hinde v. Liddell, L. R. 10 Q. B. 265. 


Death. 
A quarterly payment of about £5 was paid, near the end of March, 1866, to 
a woman fifty-two years of age, who was entitled to a life-interest in a fund. She 
left her home March 25, 1866, stating that she was going ona pedestrian tour 
in Lincolnshire ; and she was never heard of again. A petition was presented 
in March, 1875, for the purpose of having the fund paid over to the persons 


ae 
| 
| 
r 
e 

wae 


* 


110 DIGEST OF THE ENGLISH LAW REPORTS. 


entitled on the death of said woman. Held, that she must be presumed to have 
died soon after June, 1866.— Hickman v. Upsall, L. R. 20 Eq. 136. 


DepicaTIon. 


In January, 1850, the owner of a lot of land demised two seams of coal 
under it to K., the owner of an adjoining lot, for six years, by deed, containing 
a covenant that a street should, within five years from the date of the deed, be 
formed and opened over and along both the said lots, and that a sewer should be 
made under such road, and that each of them, the lessor and lessee, should, at his 
own cost, form, construct, and repair so much of the said road and sewer as 
should extend along the respective lands belonging to him; and that the said 
road should be used as a publie road for all purposes for ever thereafter, and 
should be maintained by each of said parties so far as the same might extend 
over the land belonging to him until the same should be taken by the surveyor 
of highways. No such road or sewer were ever begun. In 1851, openings 
were made in the walls surrounding the leased lot, through which carts and foot 
passengers passed. In 1869, posts and chains were placed across the openings, 
but were removed after a few months. In 1871, K.’s land was conveyed to the 
plaintiff, who in 1872 received notice from a board of health to sewer and pave 
said road. Held, that there had been no dedication of the way to the public. — 
Healey v. Corporation of Batley, LL. R. 19 Eq. 375. 


Deep. — See EasEMENT. 


DEMURRAGE. 

Under a charter-party a ship was to proceed to W., and there load a cargo 
in the customary manner, and proceed to R., and there deliver the cargo, to be 
discharged in ten working days, weather permitting. Demurrage at £2 per 100 
tons per day. The ship to have an absolute lien on cargo for freight and de- 
murrage, the charterer’s liability to any clauses in this charter ceasing when he has 
delivered the cargo alongside ship. The ship proceeded to W., and the plaintiff 
subsequently claimed damages for her delay in loading there. Held, that ‘“ de- 
murrage ” in the charter-party did not extend to improper detention at the port 
of loading. — Lockhart v. Falk, L. R. 10 Ex. 132. 

Demurrer. — See Equity. 


Deposit. — See VENDOR AND PuRCHASER, 1. 


DeEVISE. 


A testator who owned real estate, and held leasehold collieries, devised his © 


real estate, and also all his leasehold estates, to trustees upon trust, as to one 
moicty in trust for a married daughter for life, and after her death, in trust 
for her husband for life, and after the death of the survivor, in trust for the 
daughter’s son absolutely. And as to the other moiety in trust for the separate 
use of his unmarried daughter for life, without restraint upon anticipation. The 
testator empowered the married daughter and her husband, or the survivor of 
them, and also the unmarried daughter, to appoint such sums as they should think 
proper to be raised and paid out of his real and personal estates, respectively, 
for portions for younger children ; and he empowered his unmarried daughter to 
appoint that any part not exceeding one-half of the rents, issues, and profits, 
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interest, dividends, and annual income of her moiety, should be paid to any hus- 
band she might marry. He empowered his trustees at any time, and from time 
to time, to levy, raise, pay, and apply, for the advancement of the respective 
eldest sons of his daughters, any part of the respective moieties. He authorized 
his trustees to apply so much as they should think fit of the income and annual 
produce of the respective moieties for the education and maintenance’ of such 
eldest sons. The testator authorized his trustees to lease all or any part of 
his freehold or leaschold estates for any term of years, not exceeding twenty- 
one years, at a yearly rent; to alter, vary, and transpose the state of investment 
of the property beld by them in trust; provided that the same should consist of 
real estate, securities upon real estate, or shares in the public funds; for which 
purpose it should be lawful for the trustees to sell and convert into money all or 
any part of the trade estates, or to mortgage the same in fee, or for a term of 
years; and in case they should deem it beneficial, to carry on the collieries, and 
either to increase or to abridge the business thereof, and he directed that all 
losses, costs, charges, and expenses of carrying on and continuing the said bus- 
iness should be paid out of his real and personal estate; and he empowered the 
trustees to procure the renewal of any lease of the collieries, and also to con- 
tinue the business thereof after such renewal. The trustees continued the busi- 
ness for thirty-seven years, greatly increased the colliery plant, and made large 
profits. Upon the question arising whether the tenants for life were entitled to only 
four per cent upon the value of the collieries at the testator’s death, leaving the 
surplus to form part of the testator’s estate, it was held, that the tenants for life 
were entitled to receive the rents and profits of the collieries in specie. — 
Thursby v. Thursby, L. R. 19 Eq. 395. 
See LeGacy; Mortmarn. 
Discovery. 

The plaintiff, who had been a domestic in the defendant’s service, left it, and 
made an engagement to serve H. The defendant wrote to H. a letter concern- 
ing the plaintiff, which induced H. to decline to take the plaintiff into his service. 
The plaintiff brought an action for libel, and filed an affidavit stating that he had 
reason to believe that said letter was a libel on him, and that it was necessary for 
his case that he should have inspection of the letter. Held (by CoLcermer, 
C.J.,and Grove, J.; Brett, J., dissenting), that discovery would not have been 
granted under a bill in equity, and that, therefore, inspection must be refused. — 
Hill v. Campbell, L. R. 10 C. P. 222. 

See Stay or 


DocuMENTs, PRopuction OF. 

The plaintiff took out a summons for the production of certain documents, 
and the defendant replied that he had put the documents in the hands of his so- 
licitors, that he had subsequently changed his solicitors, and that his former 
solicitors claimed a lien on the documents. An order for production was made, 
with liberty to the defendant to apply, if he should be really unable to get the 
documents. James, L. J.: ‘* A solicitor has no right to set up a lien acquired 
in the cause, against the rights of the other parties in the cause to production.” 
— Vale v. Oppert, L. R. 10 Ch. 340. 

See Discovery. 

Drain. — See Easement. 


t 


DIGEST OF THE ENGLISH LAW REPORTS. 


Due Biri. — See Conrract, 6. 
Duress. —See Inyunction, 5. 


EASEMENT. 


A. conveyed by indenture a piece of land to B., subject, nevertheless, to the 
joint ownership and right to the use by A., his heirs, assigns, and the owners and 
occupiers for the time being of the land belonging to A., and adjoining the prem- 
ises conveyed, of the drain running through the conveyed premises, according 
to the course and direction delineated on the margin of the indenture, and sub- 
ject to the right of A., his heirs, &c., to enter upon the conveyed premises 
for the purpose of repairing the drain, and relaying or replacing the pipes therein, 
The sewer into which said drain emptied was subsequently lowered by the local 
board of health, and A. entered upon said conveyed premises and lowered the 
drain so as to connect it with the new sewer. B. brought trespass. Held, that 


A. had a right to connect the drain with the new sewer. — Finlinson v. Porter, 
L. R. 10 Q. B. 188. 


See Ancient Licut; DepicaTion. 


ELECTION. 


Election by conduct must be by a person who has positive information as to 
his rights to the property, and with that knowledge really means to give that 
property up. —Jamus, L. J., in Wilson v. Thornbury, L. R. 10 Ch. 239. 

See VenporR aND PurcHASER, 1. 

EquitaBLe AssiGNMENT. —See Trust. 


EquiraBLeE MortGaGce.— See Morraace, 1. 


Equity. 


Bill praying a declaration that the defendant, a solicitor, was liable to make 
good to the plaintiff the loss it had sustained from the defendant’s negligence in 
examining a title, and that he should take the security in question off the plain- 


tiff’s hands. Demurrer allowed. — British Mutual Investment Co. v. Cobbold, 
L. R. 19 Eq. 627. 


See Ancient Licut; Discovery; Insuncrion; Res ApsupicaTa; Stay oF 
PROCEEDINGS. 


Equity TO SETTLEMENT. 

A woman who was entitled to a sum of money secured by her brother's prom- 
issory note, married. Subsequently she separated from her husband, and a 
deed was executed whereby it was agreed that the interest of said sum should 
be paid to the wife for life ; after her death to the husband for life; and that after 
his death the principal should go to the child of the marriage absolutely. After- 
ward the parties came together again, the husband became bankrupt, and the 
trustee in bankruptcy claimed said money. Held, that the wife was entitled in 
equity to a settlement. — Ruffles v. Alston, L.. R. 19 Eq. 539. 


EstTopre.. 


A railway company informed the plaintiff that they had received certain 
goods for his account, and had received warehouse rent and charges upon the 
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goods, in consequence of which the plaintiff contracted for the sale of the goods, 
which, in fact, were not with the company. Under the circumstances it was held, 
that the company was not estopped from showing that the goods never reached 
them. Discussion of estoppel in pais. —Carr v. London & North-western Rail- 
way Co., L. R. 10 C. P. 307. 


Evipence. —See DeatH; NEGLIGENCE, 2; WILL, 2. 
Execution. — See Bankruptcy, 1. 


EXECUTORS AND ADMINISTRATORS. 

A testator directed his trustees to permit bis wife to receive the rents and 
profits of his estate, and carry on his business. The wife took out administra- 
tion, and carried on the business, and died intestate and insolvent. The persons 
entitled to the reversion of the testator’s estate were cited, but did not accept 
administration de bonis non. Held, that a creditor of the wife, for debts con- 
tracted while she was carrying on the business, must take out administration to 
the wife’s estate before he could take out administration de bonis non of the 
testator’s estate. — Fairland v. Percy, 3 P. & D. 217. 

See Set-orr. 


ExtortTionaTE BarGarn. — See Mortaace, 3. 


FEEs. 


In a patent suit, where costs were taxed as between solicitor and client, the 
costs of drawings to be affixed to counsel’s brief were disallowed. Charge for 
attendance of solicitor’s clerk, in addition to the solicitor’s costs, were disal- 
lowed. £15 15s. were allowed for fees to a scientific witness for being engaged 
two days in reading the papers, swearing to affidavit, &c. £7 7s. is not too high 
a daily fee for each day’s attendance of the cross-examining counsel. Fees for 
attendance of a third counsel are generally disallowed. Refreshers allowed 
where the case extends over two days. — Smith v. Buller, L. R. 19 Eq. 473. 


FIXxTUREs. 


Shop-fixtures were sold under a condition of sale, requiring the purchaser 
to remove them within two days after the sale. The purchaser, by arrangement 
with the trustee of the bankrupt owner, did not remove the fixtures, as he intended 
to take the shop, and negotiated with the landlord for that purpose; but the 
negotiations fell through, and the trustee sent the keys to the landlord. After- 
ward the plaintiff applied to the landlord for the fixtures, when it appeared that 
the premises had been let to the defendant. Held, that the plaintiff was entitled 
to the fixtures. — Saint v. Pilley, L. R. 10 Ex. 137. 


Foreclosure. — See MorreacGe, 1. 
Forricn State. — See Stay oF PROCEEDINGS. 


Fraups, STaTuTE OF. 
1. An agreement for the sale of real estate was signed by C., the agent of the 
vendors, and it appeared from the agreement that the vendors were a company 
in possession, and that the interests of a company in property on which it had 


been carrying on operations were to be sold. Held, that the vendors were suffi- 
VOL. x. 8 
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ciently described to satisfy the Statute of Frauds.— Commins v. Scott, L. R. 
20 Eq. 10. 

2. The plaintiff's traveller called on the defendant and obtained an order 
for the supply of clocks. The traveller wrote the order in duplicate, handing 
the duplicate to the defendant, and keeping the original. The order contained 
the defendant’s name and all the terms of a contract. Held, that it did not 
appear that the traveller signed the order as the defendant’s agent, so that there 
was no memorandum suflicient to satisfy the 17th section of the Statute of Frauds. 
— Murphy v. Boese, L. R. 10 Ex. 126. 

3. The defendant, while negotiating with the plaintiff for the lease of the 
former’s messuage, promised to make certain repairs upon and send additional 
furniture to the premises if the plaintiff would forthwith become his tenant. 
The plaintiff entered into occupation of the house, and the defendant again 
promised to make the repairs and supply the furniture. Held, that the defend- 
ant’s promise did not relate to an interest in or concerning land within the 
Statute of Frauds (29 Car. 2, c. 3, § 4). — Angell v. Duke, L. R. 10 Q. B. 174. 

See Conrract, 4; Leases, 1. 

FRAUDULENT PREFERENCE. — See BANKRUPTCY, 2. 


GENERAL AVERAGE. -- See INsuRANCE, 4. 
GRANT, 

Queen Elizabeth, in the thirty-first year of her reign, of her special grace, 
certain knowledge, and mere motion granted by letters-patent to the town of 
Hastings ‘all that her parcel of land and her hereditaments called the Stone 
Beache, with the appurtenances in and upon the aforesaid parcel of land called 
the Stone Beache, then or lately built or constructed.” The defendant deposited 
earth on the beach, and the town prayed an injunction. Held, that the grant 
included the whole of the beach to low-water mark. Injunction granted. — 


Corporation of Hastings v. Ivall, L. R. 19 Eq. 558. 
See Easement; [Nsuncrion, 6. 


Guankanter. — See BANKRUPTCY, 2. 


HusBanp anD WIFE. 

Money standing on the books of a firm in the name of a woman was trans- 
ferred to an account headed, ‘* Captain and Mrs. M.” Captain M., the husband, 
gave directions to the firm to keep this money separate and distinct from his 
other property in their hands. Both Captain and Mrs. M. drew drafts on this 
fund, which were honored. Both husband and wife were drowned at the same 
time. ‘The busband left a will, in which he bequeathed said money. Held, that 
it did not appear that the husband had reduced the money into possession during 


his life, and that it passed to the wife’s personal representatives. — Scrutton v. 
Pattillo, L. R. 19 Eq. 369. 


See Equiry To SETTLEMENT. 
Inrant. — See Company, 2; JUDGMENT. 
INJUNCTION. 


1. A corporation invited tenders for the supply of stone. A., B., C., and 
D. agreed together that A. should purchase from Bb. a certain quantity of stone; 
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that B. should not send in any tender, nor supply the corporation with stone 
during 1875; that A. should purchase a certain quantity of stone, and that A.. 
C., and D, should send in tenders of different prices, A.’s being the lowest. 
B. sent in a tender in breach of his agreement, and it was accepted. A. filed a 
bill praying an injunction against B., and B. demurred for want of equity. 
Held, that it was not necessary to make the corporation a party, and the injune- 
tion was granted. — Jones v. North, L. R. 19 Eq. 426. 

2. Bill to restrain erecting, or allowing to remain, a building in London, 
causing obstruction to ancient lights, and for further relief. The plaintiff, who 
was aware that something would be done on the defendant’s prémises, was in 
London for four days, when there was no building erected, and then left for the 
continent. She became aware shortly before filing her bill that the defendant 
was erecting said building. A mandatory injunction was refused, but an inquiry 
as to damages was directed, although not specifically directed. — Lady Stanley 
of Alderly v. Earl of Shrewsbury, L. R. 19 Eq. 616. 

3. A reversioner was held not entitled to an injunction to restrain the defend- 
ants from converting a portion of a street opposite the reversioner’s premises 
into a stable-yard, by allowing carts and vans to be constantly kept standing 
there. — Mott v. Shoolbred, L. R. 20 Eq. 22. 

4. A sewage company which had leased the sewage works and a piece of 
land of a town covenanted to keep the works in proper repair, so that there 
should be no stoppage of the sewage. The local board of health of the town 
prayed an injunction, restraining the defendant company ‘from causing or 
permitting the said sewage and other refuse matters to remain in the sewers or 
drains of the plaintiffs, so as to be or become or cause a nuisance, damage, 
or annoyance to the plaintiffs, and from damming or heading back into the 
sewers or drains of the plaintiffs the said sewage or refuse matter, and from 
preventing the free flow of the said sewage and waste water through the said 
sewers or drains of the plaintiffs. Demurrer. Injunction granted. — Nuneaton 
Local Board v. General Sewage Co., L. R. 20 Eq. 127. 

5. Criminal proceedings were instituted by the defendant against the plaintiff 
for unlawfully using the former’s trade-mark. At the trial no evidence was 
offered against the plaintiff, and he was found not guilty; and in pursuance of an 
agreement made under duress of said criminal proceedings, he gave the defend- 
ant a letter of apology, and authority to publish it. The defendant published 
the letter several times in the papers, and the plaintiff prayed an injunction, 
restraining such publication on the ground of duress and injury to his business. 
The injunction was refused. Where a person has his choice between a civil and 
criminal remedy, it is not against the law to compromise the criminal proceed- 
ings. — Fisher & Co. v. Apollinari’s Co., L. R. 10 Ch. 297. 

6. A piece of land was conveyed with a covenant to build a cotton-mill 
thereon, but reserving to the grantor the right to work all mines and minerals 
under the land, making compensation for damage. The mill was built; and 
the defendants began to work the mines, causing damage to the mill. The 
plaintiff prayed an injunction, restraining the defendants from so working the 
mines as to cause injury to the plaintiff. Injunction refused. — Aspden vy. 
Seddon, L. R. 10 Ch. 394. 

See Ancient Ligut; Grant; Patent, 2; Res Apgupicata. 
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INNKELPER, 
B. hired a piano of the plaintiff, took it to an inn, and subsequently left the 
inn in debt to the landlord, who claimed a lien on the piano. Held, that the 
landlord was entitled to his lien. — Threfall v. Borwick, L. R. 10 Q. B. 210. 


INSPECTION OF DocumENTs. — See Discovery. 


INSURANCE, 

1. A policy was conditioned to be void if there were any material misdescrip- 
tion of the property insured. A brick building was described in the policy as 
slated, when, in fact, its roof was of tarred felt. Held, on the facts not to be a 
breach of the condition. — In re Universal Non-Tariff Fire Insurance Co., L. R. 
19 Eq. 485. 

2. A lessee covenanted to keep the premises insured in a certain sum in the 
joint names of lessor and lessee. The lessee had the option of purchasing the 
premises. The lessee insured accordingly ; a loss occurred; and the lessee then 
first learned that the lessor held a policy on the premises in his own name. 
The offices apportioned the damage; and the lessee gave notice of his de- 
sire to purchase, and suggested that the insurance money received from both 
offices should be applied in part payment. The lessor insisted that the money 
received from the lessee’s policy should be applied in reinstating the premises, 
and that he was entitled to retain the money received from his own policy. 
Held, that the insurance money from both policies must be applied in part pay- 
ment for the premises. — Reynold vy. Arnold, L. R. 10 Ch. 386. 

3. Verbal notice of assignment of a life policy by way of mortgage, held, 
sufficient. — See Alletson v. Chichester, L R. 10 C. P. 319. 

4. A policy was effected on wheat shipped to Marseilles, and warranted free 
from average unless general; general average as per foreign statement. The 
vessel containing the wheat was obliged to put in from stress of weather to 
Constantinople. It was found that one-fifth of the wheat was damaged, and the 
surveyors recommended that the voyage end, the damaged wheat be sold, and 
the remainder forwarded to Marseilles. Repairs necessary for the ship would 
require two months. The surveyor’s recommendation was adopted, and average 
in respect of ship and cargo adjusted at Constantinople. The damage to the 
wheat was treated as general; and a certain sum became payable by the insurers. 
According to the law of Constantinople, the adjustment was made according to 
the law of France. The damage to the wheat was not, by the law of England, 
a general average loss. Held, that there was a loss within the policy ; and that 
the adjustment was properly made at Constantinople. — Mavro v. Ocean Marine 
Jnsurance Co., L. R. 10 C. P. Ex. Ch. 414; s. c. L. R. 9 C. P. 595. 

5. The plaintiff insured ‘* goods” from New Orleans to Revel, and effected 
reinsurance on the same terms, without stating that he was reinsuring. It was 
proved to be the invariable practice to disclose the fact that a policy was for 
reinsurance, but the jury found that there was no undue concealment. Held, 
that the plaintiff was entitled to recover on his policy of reinsurance. — Macken- 
zie v. Whitworth, L. R. 10 Ex. 142. 

6. The defendants insured V. Brothers and their assigns against loss on a 
cargo of linseed, upon a certain voyage. V. Brothers sold the cargo to the 
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plaintiffs to be paid fur in fourteen days from being ready for delivery, or at 
seller's option, on handing shipping documents. The bill of lading was indorsed 
to the plaintiffs. In February, a loss occurred, while part of the cargo was in the 
plaintiffs’ lighters, within the policy, before the plaintiffs had paid for the cargo. 
In June, the policy was handed to the plaintiffs by the V. Brothers, who in 
October indorsed on it an assignment to the plaintiffs. Held, that the plaintiffs 
were not entitled to recover, as the policy was not assigned to them by the con- 
tract of sale; and as V. Brothers’ interest in the cargo ceased on its delivery 
into the plaintiffs’ lighters, so that the subsequent assignment was of no avail. — 
North of England Oil-cake Co. v. Archangel Insurance Co., L. R. 10 Q. B. 
249. 
See 
INTEREST. — See LeGacy, 1; Speciric PERFORMANCE. 
INTERROGATORIES. — See LiBEL. 


JUDGMENT. 

An infant gave a bill of exchange, payable after his arriving at full age, in 
payment for jewelry. A judgment was obtained by default on the bill after its 
maturity. eld, that the court would look into the judgment, and that if the 
judgment operated as a ratification of the infant’s contract, the ratification was 
void under the Infant’s Relief Act. — Ex parte Kibble. In re Onslow, L. R. 10 
Ch. 373. 

JurRispiction. — See Trust. 


LaNDLORD AND TENANT. — See Fixtures; INsurRANCE, 2; Lease, 4; Notice 
ro Qurr. 


LEASE. 


1. The plaintiff, who was in possession of an inn, under a verbal agreement 
for a lease, sublet the premises to L., who made repairs and additions thereto, 
with the knowledge and consent of the owner of the premises. Held, that the 
outlay by L. was equivalent to part performance by the plaintiff, and that the 
plaintiff was entitled to specific performance. — Williams v. Evans, L. R. 19 
Eq. 547. 

2. An agreement for a lease of coal-mines provided that the lease should 
contain all usual and customary mining clauses. Held, that the lease need not 
contain a clause of forfeiture in the event of the lessee becoming bankrupt, or 
compromising with his creditors for less than 20s. in the pound; nor a clause in 
restraint of assignment, without the license of the lessor. — Hodgkinson v. Crowe, 
L. R. 19 Eq. 591. 

3. The defendant demised a mansion-house, with the grounds, and about 
seventeen acres of land, together with the exclusive right of shooting, coursing, 
and fishing over thirteen hundred acres of land adjoining. Held, that the defend- 
ant had a right to cut down the timber trees on the thirteen hundred acres. — 
Gearns v. Baker, L. R. 10 Ch. 355. 

4. The defendant covenanted in a lease not to assign or demise to or permit 
any other person to occupy the demised premises, or any part thereof, without 
the consent in writing of the lessor. The defendant demised without consent; 
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and the plaintiff afterward, with knowledge of the demise, distrained for and 
accepted rent becoming due after the demise. Held, that the plaintiff had 
waived the breach, and that every day's occupation by the sub-lessee was not a 
continuing breach. — Walbond v. Hawkins, L. R. 10 C. P. 342. 

See Insurance, 2; Novice to Quir. 


Legacy. 


1, A testatrix made a will as follows: ‘I give to my sister A. the interest 
of £4500 in the funds for her absolute use and benefit; and I also give to A. all 
my furniture, books, &c., and at her decease to M.; and to H. the funded 
property.” The testatrix at the date of her will had four thousand consols 
standing in the name of trustees for her. Held, that there was a specific gift of 
the consols to A. for life, with remainder to H. absolutely. The testatrix also 
gave her uncle any small sum remaining in the bank after her funeral expenses 
had been paid. At the date of her will her balance at the bank was £480, but 
had increased to £1373 at the date of her death. Held, that the whole balance 
passed. — Page v. Young, L. R. 19 Eq. 501. 

2. Bequest to husband and wife for life, remainder to the survivor for life, 
with a gift over if the wife should die in the lifetime of her husband, and he 
should marry again. The husband married a second time. Held, that the 
gift over was invalid, being founded on a condition subsequent in restraint of 
marriage. — Allen v. Jackson, L. R. 19 Eq. 631. 

3, A testator gave personal property to his wife for life, and after her death 
**to the University College, London, for the purpose of founding in it a new 
professorship of archeology, for the regulation of which I propose preparing a 
code of rules, which I intend to authenticate under my hand.” The testator 
then directed that his executors should communicate to said college the fact of 
his bequest, and a copy of said rules; and that if the college should not within 
twelve months thereafter accept or refuse the bequest, the same should be void, 
and said personal property should form part of the testator's residuary estate. 
The testator died without having made any rules. Held, that the college was 
entitled to the legacy. — Yates v. University College, London, L. R.7 H. L. 438; 
s.c. L. R. 8 Ch. 454. 

4. A testatrix gave money in trust for all the nephews and nieces of her late 
husband who were living at the time of his decease except E. and J., in equal 
shares as tenants in common. One nephew died before the date of the will, and 
another after the date, but in the lifetime of the testatrix. Held, that the gift 
was to a class, and must be shared by the nephews and nieces living at the death 
of the testatrix. — Dimond v. Bostock, L. R. 10 Ch. 358. 

5. Bequest as follows: ‘‘I bequeath to my sister £1000 for her life, and 
after her death to her daughter G. If G. should die unmarried or without 
children, the £1000 I here will to revert to my nephew H.” The testatrix 
appointed J. her residuary legatee. Said sister of the testatrix and H. died in 
the lifetime of the testatrix. G. married and enjoyed the income of the gift 
during her life; but she died childless. Held, that the gift to J. took effect, 
and that he was entitled to the £1000.— O'Mahoney v. Burdett, L. R. 7 H. L. 
388. 

6. Gift of moneys upon trust for M., her executors, &c.; but in case she 
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should depart this life without leaving any issue of her body, lawfully begotten, 
living at the time of her decease, then over. M. married, and subsequently 
succeeded to the property; and she died childless. Held, that the gift over 
took effect. — Ingram v. Soutten, L. R. 7 H. L. 408; s. c. L. R. 9 Ch. 45. 

See Devise. 


LiBEL. . 
The plaintiff in an action for libel made an affidavit that the handbill contain- 
ing the libel had no printer’s name attached, and that he could not ascertain who 
the printer was, and that he had reason to believe that the handbills were printed 
and circulated under the direction of the defendant; that the defendant was with 
a man who affixed and delivered the handbills, and that the plaintiff saw the 
defendant affix a handbill to the shutters of a shop. The plaintiff moved for 
interrogatories as to whether the defendant had not been instrumental in printing 
and circulating and posting the libel. The court ordered the interrogatories to 
be administered. — Greenfield v. Reay, L. R. 10 Q. B. 217. 
See Inguncrion, 5. 
License. — See Tenants Common. 
Lien. — See Bitts anp Notes; Documents, Propuction or; INNKEEPER. 
MANSLAUGHTER. — See ACCESSORY. 
MarRiaGE, ResTRAINT OF. — See LeGacy, 2. 
Master. — See 
MasTER AND APPRENTICE. — See Contract, 5. 
Mine. — See Tenants iy Common. 


Minor. — See Company, 2. 


Mor TGaGE. 


1. A mortgagor filed a bill for the redemption of a mortgage. The mortgagee 
filed an answer setting up subsequent advances made on the security of a deposit 
of title-deeds of another estate, and claiming to be paid the whole debt advanced 
on the two estates. The mortgagor amended his bill by introducing the state- 
ments made in said answer; but subsequently obtained an order ex parte, under 
which the bill was dismissed with costs. The mortgagor subsequently died, and © 
the mortgagee filed a bill for administration of his estate, and praying permission 
to carry out a sale of the mortgaged estates, and for payment of his whole debt 
out of the mortgagor's estate. Held, that the equitable mortgage was not {ore- 
closed, and that the mortgagee was entitled to the relief prayed for. — Marshall 
v. Shrewsbury, L. R. 10 Ch. 250. 

_ 2. For a case where a mortgage of chattels of various kinds was held not to | 
include the stock in trade, see Ex parte Jardine. In re McManus, L. R. 10 Ch. 
322. 

3. A young man, twenty-six years of age, borrowed £85, and gave a mort- 
gage of a reversion of £600 to secure £100 with interest at the rate of five per 
cent a month. Twelve years afterward the reversion fell in. He was allowed 
to redeem on repayment of the sum borrowed, with interest at five per cent per 
annum. — Beynon v. Cook, L. R. 10 Ch. 389. 

See Company, 3. 
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Mortman. 

A woman covenanted with trustees that she would by will secure to the trus- 
tees a certain sum of money whose income should be applied to certain charitable 
uses. The testatrix accordingly bequeathed said sum to the trustees. She died, 
leaving both pure and impure personalty. Held, that the legacy must abate in 
proportion of the impure to the pure personalty.— Fox v. Lownds, L. R. 19 
Eq. 453. 

NEGLIGENCE. 


1. The plaintiffs, colliery owners, owned a side track used for wagons car- 
rying coal. The defendant railway company was accustomed to bring empty 
return wagons, and shunt them on to the sidings without notice to the plaintiffs, 
and the wagons were left there under the plaintiffs’ control. The defendants 
brought several empty wagons together, with a disabled wagon loaded on 
another wagon, and marked ** home for repairs,” along their road, and shunted 
them on to the siding, and left them there. On a subsequent night, when it was 
very dark, the defendants brought up other wagons, and pushed them on to the 
siding, and then pushed all the wagons there onward, until the disabled wagon 
struck a bridge belonging to the plaintiifs, and which was not high enough above 
the track to avoid the disabled wagon. Held (by BLackpurn, MELLor, Brett, 
and ArcHIBALD, JJ.; Denman, J., dissenting), that there was evidence of con- 
tributory negligence on the part of the plaintiffs to go to the jury. — Radley v. 
London & North-western Railway Uo., L. R. 10 Ex. (Ex. Ch.) 100. 

2. The plaintiff was a passenger on the defendants’ railway to a small station 
called B. On arrival, the carriage in which was the plaintiff was driven beyond 
the platform. The plaintiff arose and stepped on to the iron step, and looked to 
see if there were any servants about, and saw only the station-master attending to 
the luggage. She stood looking for some one, until she became afraid that the 
train would move away; and no one coming, she tried to alight by getting on 
to the footboard, and in so doing slipped and fell, and was injured. She had 
on her left arm a small bag, and in her left hand a small basket, a small quart 
case, and an umbrella, but nothing in her right hand. Held, that there was 
evidence of negligence on the part of the defendants to go to the jury. — Robson 
v. North-eastern Railway Co., L. R. 10 Q. B. 271. 

See Carrigr, 1; Equity. 


NeGOTIABLE Paper. 

For a case where scrip issued in England, by an agent of Russia, by which 
the holder was to be entitled, on payment of the instalments, to bonds of Russia, 
on their arrival in England, was held to be negotiable, and pass by delivery to a 


bona fide holder for value, without title. — See Goodwin v. Robarts, L. R. 10 Ex. 
76. 


See Britis anp Notes; CHEcK. 
Notice. — See Bankruptcy, 1; Insurance, 3. 
Novice vo Quit. 


Tenancy under a written agreement, dated December 20, 1872, but contain- 
ing no date for the commencement of the term, but it was expressed to be for 
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a half year certain, and so on from year to year until a half year’s notice to quit 
should be given by either party. Held, that a notice to quit on June 24 was suf- 
ficient. — Sandill v. Franklin, L. R. 10 C. P. 377. 


Nuisance. — See Ingunction, 3, 4. 


Owners or Lanp. 


1. The owners of certain land dedicated a portion thereof to the public as 
streets, but no steps had been taken to make them repairable by the parish. 
Held, that the owners were not owners of the land so dedicated, so as to be tax- 
able for a portion of the cost of paving the same.—Plumstead Board of Works 
v. British Land Co., L. R. 10 Q. B. (Ex. Ch.) 203. 

2. By statute, commissioners were authorized to send fire-engines beyond the 
town limits, to extinguish fires in the neighborhood. and the owners of the lands 
and buildings where such fire occurred were to defray the expense. Held, that 
“owner” included an occupier who did not own the land. — Lewis v. Arnold, 
L. R. 10 Q. B, 245. 


PARTNERSHIP. 


1. Articles of partnership for one year were entered into by the plaintiff and 
defendant. The articles contained an arbitration clause. The partnership con- 
tinued beyond one year. Held, that the arbitration clause was in force. — Gillett 
y. Thornton, L. R. 19 Eq. 599. 

A., who owned a mill, formed a partnership with B., and it was agreed that 
the business should be carried on at the mill, and the value of the mill was en- 
tered on the books as the capital of A. During the partnership the mill was 


enlarged and improved. The mill was entered on the yearly balance sheets at 
its orginal value, increased by the sums spent in repairs and improvements, but 
less a certain sum for depreciation. Some years after the formation of the partner- 
ship the mill was sold at a price largely exceeding its value in the books. Held, 
that the difference between the selling aud the estimated value must be divided 
between A. and B. — Robinson v. Ashton, L. R. 20 Eq. 25. 


Part PERFORMANCE. — See LeEasg, 1. 
Parties. — See DamaGes, 1; Insurance, 1. 


PATENT. 


1. An agreement by the vendor of a patent to assign to the purchaser ‘‘ all 
future patent rights, or in the nature of patent rights, which the vendor may 
acquire hereafter, with respect to said invention,” is not contrary to public policy. 
— Printing and Numerical Registering Co. v. Sampson, L. R. 19 Eq. 462. 

2. The plaintiff, who obtained a patent in 1865, moved for an interim injunc- 
tion restraining the defendant, who had a patent, dated 1875, from making, selling, 
or using an article alleged to be an infringement. There was no evidence of 
actual use of the plaintiff’s patent, except of recent date. Injunction refused for 
want of evidence that there had been actual use of the plaintiff's patent. — 
Plympton v. Malcolmsen, L. R. 20 Eq. 37. 


Prans. — See Contract, 1. 
PossEssion. — See HusBaNp AND WIFE. 
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Prererence.— See Bankruptcy, 2. 
Presumption OF Deatu. —See Deata. 
Principat anp AGENT. — See Fraups, STaruTe or, 2. 
Prize Rinc.— See Accessory. 

PropuctTion or Documents. — See DocuMEnts, PRODUCTION OF. 
Rattway. — See Carrier, 1, 2; Estorppe.; NEGLIGENCE. 
RatiricatTion. — See JUDGMENT. 

Reinsurance. — See Insurance, 5. 

REMAINDERMAN. —See Devise. 


Res Apgupicata. 

The plaintiffs filed a bill in equity to have a policy declared valid in equity, 
alleging it to be void at law. ‘The bill was dismissed, and then the plaintiffs 
brought an action at law on the policy. An injunction was granted restraining 
the action. — Lord Tredegar vy. Windus, L. R. 19 Eq. 607. 


Resipuary Girr.— See Lecacy, 5,6; Resuttine Trust. 


Trust. 

A testatrix purchased annuities in the name of herself and the son of her 
daughter-in-law, and had other annuities which she owned transferred to the 
same names. She bequeathed her leaseholds and personalty and residuary real 
estate to her daughter-in-law for lite, and after her death to such of her children 
as should attain twenty-one. Said son and a daughter of the daughter-in-law 


attained twenty-one. Held, that under the circumstances there was no resulting 
trust affecting the annuities, and that the son was entitled to them; and that the 
gift did not operate as an ademption or partial satisfaction of the son’s share of 


the residuary estate bequeathed him by the testatrix. — Fowkes v. Pascoe, L. R. 
10 Ch. 343. 


SALE. 

The defendant purchased tares by sample, and they were delivered at his barn. 
On the day of the delivery the defendant met the plaintiff and told him that the 
tares were in his, the defendant’s, barn, that they were bad, and that he would 
not have them nor pay for them, and that the plaintiff might do what he liked 
with them. The tares remained in the barn. Held, that the defendant was not 
obliged to send the tares back, and that he was not liable for the price. — 
Grimoldby v. Wells, L. R. 10 C. P. 391. 

See Contract, 2, 3; Fravups, Stature or; Suip; VENDOR AND Pur- 
CHASER, 

Scrip. —See NeGoriaBLe Paper. 
Seat. — See Conrract, 4. 


SmraraTiON DeED.—See Equity to SETTLEMENT. 


Set-oFF. 
N. and C. were trustees of a testator's real and personal estate, and were the 
testator’s executors. N. and F. were entitled to the income of the estate in equal 
moieties, C. Leing abroad, and N. about to go abroad, N. gave Pa power to 
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act for both trustees in receiving rents and profits, paying them over. P. died 
insolvent, and leaving a considerable sum due the trust estate. N. was indebted 
to trustees for P. in a sum which was secured by mortgage; and N. under an 
order of court paid the debt into court to a separate account without prejudice 
to any question of set-off. After the administration decree against P.’s estate 
was made, F. assigned to N. all her interest in the sum due from P.’s estate. N. 
thereupon claimed to be entitled to set off the sum due from P. against his debt, 
and he therefore prayed that P.’s debt be paid from the sum paid into court by 
N. Held, that N. was not entitled to set off the shares of P.’s debt assigned by 
F. to N., as it was assigned after administration decree ; nor the other share, as 
it was due N. only in his capacity of executor and trustee. — Middleton v. Pollock, 
L. R. 20 Eq. 29. 


SETTLEMENT. — See Equiry TO SETTLEMENT. 


Sup. 


The master of a vessel is only justified in selling the vessel when he has no 
alternative, as a prudent and skilful man acting bond fide for the best interests of 
all concerned, and with the best and soundest judgment that can be found under the 
circumstances ; and if he come to this conclusion hastily, either without sufficient 
examination into the actual state of the ship, or without having previously made 
every exertion in his power, with the means then at his disposal, to extricate her 
from the perils, or to raise funds for the repair, he will not be justified in sell- 
ing, even although the danger at the time appear exceedingly imminent. — Sr 
Henry S. Keatrine, adopting the language of Arnold on Insurance, in Cobequid 
Marine Insurance Co. v. Barteaux, L. R. 6 P. C. 319. 


See Bitts anp Notes; Contract, 3; DemurraGe; Insurance, 4. 


Soxicrtor. — See Equity. 
Souicrror’s Lien. — See Documents, PRopuction OF. 
SpeciFicaTIon. — See Contract, 1. 


Speciric PERFORMANCE. 


An agreement was made between a land-owner and a railway company, 
whereby the company was to pay a certain sum, and construct certain bridges, 
&e. A substituted agreement was subsequently made, whereby it was agreed 
that the company’s engineer should make an estimate of the cost of completing 
the road, and submit it to A., the land-owner’s agent, for approval; and, in case 
of difference, the amount to be determined by B. A. died before the estimate 
was made. Held, that the submission of the estimate to A. was of the essence 
of the contract, and that there could be no specific performance because of his 
death ; and specific performance of the original contract was ordered, with interest 
on the purchase-money from the date of the company’s taking possession of the 
land. — Firth v. Midland Railway Co., L. R. 20 Eq. 100. 

See Leask, 1; VeNDoR anp PurcuaseEr, 2. 


STAKEHOLDER. — See Accrssory. 
Stratutre. —See Discovery; oF Lanps. 
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Stray OF PROCEEDINGS. 
Proceedings in a suit in England, by the Republic of Peru, were stayed until 
the republic should appoint some one to be a defendant in a cross suit for the 


purpose of enabling the plaintiff in the cross suit to obtain discovery. — Republie 
of Peru v. Weguelin, L. R. 20 Eq. 140. 


Srock 1n TrapEe. —See MortGaace, 2. 
Srreer. — See OwneER OF Lanps, 1. 
Tax. —See Owner or Lanps, 1. 
Tenant For Lire. —See Devise. 


Tenants 1n Common. 

Two out of three tenants in common of a coal-mine leased to the defendant 
two undivided thirds of the mine, with license to work the same. The defendant 
mined less than two-thirds of the coal, and kept one-third of the royalty for the 
plaintiff, the third tenant in common. The plaintiff filed a bill, praying an in- 
quiry as to the value of the coal raised, allowing uo deduction for cost of raising, 
and that a sum equal to one-third of such value be ordered to be paid to the 
plaintiff; for an injunction, a receiver, and damages. Held, that working the 
mine was not a trespass; and an inquiry was ordered as to what coal had been 
raised from the mine, its value at the pit’s mouth, less the cost of raising; and it 
was ordered that the defendant pay the plaintiff one-third of the amount of such 
value. — Job v. Poiton, L. R. 20 Eq. 84. 


Tenprer. — See Company, 1. 


TrrLte. —See Grant; VENDOR AND PurcHaseER, 3, 4. 


Trespass. —See Easement; TENANTS IN CoMMON. 


Trust. 


L. contracted with J., as delegate in London of the French minister of war, 
to supply 20,000,000 ball cartridges to the French government. Under the 
contract the cartridges were to be delivered by a certain date, and time was to 
be of the essence of the contract. The cartridges were to be tried in London by 
a French delegate ; and they were to be paid for immediately after having been 
accepted, through the care of the French ambassador, who would issue checks 
for the amount; L. could not claim acceptance of any of the cartridges after 
the date for delivery, nor indemnity for any delivered after that date. L. asked 
for a deposit of money with some London banker. None was made, but M. and 
G., who acted as financial agents of the French government, wrote under the 
direction of J., as follows: ‘* Gentlemen, we are instructed by J. to advise you 
that a special credit of £40,000 has been opened with us in your favor, and that 
it will be paid to you ratably, as the goods are delivered, upon receipt of cer- 
tificates of reception issued by J.” Part of the cartridges were supplied and 
paid for. Alterations were then proposed and experiments tried, which L. 
alleged prevented him from delivering the cartridges within the contract time. 
M. and G., upon the expiration of the time for delivery, informed L. that by the 
direction of J. they should make no further payments. L. filed a bill praying 
that M. and G. be declared trustees for him of the residue of the £40,000, for 
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injuries, and for an injunction restraining the defendants from parting with said 
residue. Held, that the letter written by M. and G. constituted neither an 
equitable assignment nor a trust of said £40,000, and that, therefore, the Court 
of Chancery had no jurisdiction. — Morgan v. Lariviére, L. R. 7 H. L. 423; 
8. C. L. R. 7 Ch. 550. 

See Devise; Resuttinc Trust; Ser-orr; VENDOR aND PurcHaseR, 3. 


UNCONSCIONABLE BarGain. See Morreaae, 3. 


Venpor anp Purcuaser. 


1. Sale was made in a particular suit, one of the conditions of sale being 
that if the purchaser should make any objection which the vendors should be 
unwilling or unable to comply with, the vendors should be at liberty, with the 
leave of the judge, to cancel the contract, which should thereupon be delivered 
up, and the deposit returned without interest or costs to either side. The sale 
was invalid. The deposit was invested in bank annuities, and dividends accrued 
thereon. Held, that the purchaser was entitled to the annuities and the dividends 
thereon, or to the money itself, and all dividends arising from its investment at 
his election. — Powell v. Powell, L. R. 19 Eq. 422. 

2. An estate was sold by auction, one of the conditions of sale being that 
the title to the beneficial ownership of the property should begin with the will of 
C., and that the purchaser should assume that C. was at his death beneficially 
entitled in fee-simple, free from incumbrances. It appeared that C. had con- 
tracted for the purchase of the estate, but that the vendor could not make a title, 
and that the purchase-money was invested and actually paid after C.’s death. 
Held, that as the condition was founded on an erroneous statement of facts, it 
could not be enforced against the purchaser; and that there must either be a 
reference to title, or that the bill for specific performance must be dismissed. — 
Harnett v. Baker, L. R. 20 Eq. 50. 

3. A testator devised his real estate in trust for sale. The trustees of his 
marriage settlement held adjoining land upon trust to pay certain charges, 
afterward pay the remainder to the testator. Under a decree of court the tes- 
tator’s real estate was ordered to be sold and the proceeds paid into court to 
the account, ‘* Proceeds of sale of testator’s real estate.” Both said lots were put 
up together. The purchaser objected to the title on the ground that there ap- 
peared no right to sell the lots together, and have the purchase-money paid into 
court. The court overruled the objection, but ordered the purchase-money to be 
apportioned, *‘ through tenderness for the over-scrupulosity of the purchaser.’’ — 
Cavendish v. Cavendish, L. R. 10 Ch. 319. 

4. S. mortgaged her leasehold houses, and subsequently married L., who died, 
appointing the defendants his executors. The mortgagee then, with consent of 
the executors, put the premises up for sale, and C. purchased them. The pur- 
chase-money was used in paying off the mortgage debt, and the balance was 
paid to the executors by C. The executors supposed that such balance formed 
part of L.’s estate, and used it as such. S. filed a bill against C. to recover 
possession, and a decree was pronounced compelling C. to pay over to S. the 
value of the equity. C. then brought an action against the executors to compel 
them to reimburse him. Held, that C. could not recover from the executors, on 
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the ground of failure of consideration. The rule of caveat emptor applied. ~ 
Clare v. Lamb, L. R. 10 C. P. 334. 
See Sate, 1. 


Warver. — See Lrasg, 4. 
WakEHOUSEMAN. — See CaRRIER, 
Way. — See Depicarion. 


WiLL. 

1. A codicil, in which the signature and attestation of the witnesses were on 
a separate sheet of paper attached by a string to the codicil, was held to be validly 
executed. — Jn the Goods of Horsford, L. R. 5 P. & D. 211. 

2. A testator had had a son named Forster Charter, who died before the tes- 
tator made his will. At the date of his will the testator had two sons. named 
William Forster Charter, and Charles Charter. William Forster Charter while yet 
a young man left his father’s house, and in 1850 set up business about a hundred 
miles distant from his father’s house. In 1853 he went to Australia, but returned 
in 1856, and resumed his business, only paying occasional visits to his father. 
He was never called ‘‘ Forster,” but always ‘‘ William.” In 1859, the testator 
made his will, wherein he appointed ‘‘ my son Forster Charter as the executor of 
this my will,” and he gave him all his messuages, &c. ; and the testator repeated the 
name of Forster Charter twice. Probate was granted to William Forster Charter 
by the district registrar of Newcastle; and thereupon Charles Charter applied 
to the Court of Probate for recall of probate. Kvidence of expressions and 
declarations made by the testator as to his intentions, of the state and circum- 
stances of the members of the family, their habits and conduct, was offered on 
both sides. Lorp Penzance finally revoked probate, and granted it to Charles 
Charter. Lorps Cuetmsrorp and HatHersy held that probate should be granted 
to William Forster Charter; but the Lord Chancellor (Carrns) and Lorp SEL- 
BORNE held that probate should be granted to Charles Charter; and the House 
of Lords being equally divided, the decree of the Court of Probate in favor of 
Charles Charter was affirmed. It was held by all the Lords that the evidence of 
the testator’s declarations as to his intentions was improperly admitted. — Charter 
v. Charter, L. R. 7 H. L. 364; s.c. L. R. 2 P. & M. 315. 

See Devise; Execurors anp ADMINISTRATORS; LeGacy; MoRTMAIN. 


Worps. 
‘*General Average as per Foreign Statement.” — See Insurance, 4. 
‘*Goods.” — See Insurance, 5. 
‘*Occupier.” —See Owner OF Lanps. 
**Owner.” — See Owner or Lanps. 
**Usual and Customary Mining Clauses.” — See Lxasx, 2. 
‘*Warranted free from Average unless general.” — See INSURANCE, 4. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 9 Bush (Kentucky) ; 48 California; 50 
Georgia; 24 Grattan (Virginia) ; 4 Houston (Delaware); 64 Illinois; 47 Indi-: 
ana; 37 lowa; 40 Maryland; 111 and 116 Massachusetts; 56, 57, and 58 Mis- 
souri; 57 New York; 24 Ohio State; 75 Pennsylvania State; 40 Texas; and 
34 Wisconsin ; also from 20 Wallace (Supreme Court of the United States).] 


Account StatTep. — See Limirations, Statute oF, 1. 


ACTION. 

Defendant’s horses were frightened by an object in the street, ran away, be- 
came uncontrollable, and ran into and injured plaintiff’s buggy. Held, that 
defendant was not liable, in the absence of negligence. — Bennett v. Ford, 47 
Ind. 264. 

See Bankruptcy, 1, 2, 4, 7; Carrier, 3; Municipat Corporation, 1; 
RecerverR; TRESPass. 

ADMINISTRATION. — See Executor. 
Arripavit. —See Persury; Removat or Suits, 2. 


AGENT. 

1. Plaintiff, on the point of starting on a long voyage, requested defendant 
to buy a government bond, and keep it for him. Defendant was to receive nothing 
for his services. He bought the bond, with plaintiff's money, kept it a year, and 
then sent it by mail to plaintiff’s wife, and it was lost on the way. Neither plain- 
tiff nor his wife had asked defendant to send the bond to her. Held, that defend- 
ant was liable for the bond, irrespective of negligence. (Morton, J., dissenting.) 
—Jenkins v. Bacon, 111 Mass. 373. 

2. Plaintiff deposited drafts, payable in another state, with defendants for col- 
lection. Defendants sent the drafts, with instructions to collect them, to a corre- 
spondent in the state where they were payable, whom defendants believed, after 
due inquiry, to be trustworthy. Held, that defendants were not liable for the 
default of such correspondent in not collecting the drafts. — Daly v. Butchers’ and 
Drovers’ Bank of St. Louis, 56 Mo. 94. 

See Banx; Carrier, 4; Fraups, Statute or, 4; Contract, 2, 
3; InsuRaNCE (Fire), 4; [Nsurance (Lire); Removat or Suits, 2; Spmir- 
vous Liquors; Trust, 2. 


AGISTMENT. — See TRESPASS. 


ALIMONY. 
A petition for divorce was filed, and a summons issued to the defendant. 
The court dismissed, as premature, an application for alimony made before the 
term at which the summons was returnable. — Holland v. Holland, 4 Houst. 86. 
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ALTERATION OF INSTRUMENTS. 


Defendant signed a promissory note, on the margin of which was written an 
agreement that it should be paid only on a certain contingency. The margin was 
cut off, and the note negotiated. Held, that defendant was liable on it to a bona 
Jide holder who had no notice of the alteration. — Zimmerman v. Rote, 75 Penn, 
St. 188. 


AppEAL. —See JuRISDICTION, 1. 
Arrest. —See Bankruptcy, 3. 
AssiGNeE. —See Bankruptcy, 1, 2, 7. 
AssiGNMENT. — See Deep, 2; Fraups, Statute oF, 3. 
ATTACHMENT. —See Nationa Bank, 2; Persury. 


Aurrerois Convict. 

Indictment for assault and battery. Plea, autrefois convict. Replication, 
that defendant procured the former conviction by fraud; and issue thereon. The 
evidence was, that defendant, a few hours’ after the offence, sought to make a 
complaint against himself before a justice; and, failing in this, procured a con- 
stable to complain of him before another justice, immediately pleaded guilty, and 
was fined. Held, that the replication was good in law, and that the jury were 
warranted in finding it true in fact. — Commonwealth v. Dascom, 111 Mass. 404. 


Baw. — See ConstituTIONAL Law, Stare, 8. 
BartLMENT. — See AGENT, 1; Trespass. 


Bank. 


A depositor in a bank having overdrawn his account, was asked by the paying 
teller to make it good, and did so by paying money to him over the counter of 
the bank. In an action to recover the amount overdrawn, held, that the bank 
was bound by the payment. — Hast River National Bank v. Gore, 57 N. Y. 597, 

See AGent, 2; NaTionaL Bank. 


BANKRUPTCY. 


1. An assignee in bankruptcy may maintain trover in a state court for goods 
belonging to the bankrupt's estate. — Dambmann v. White, 48 Cal. 489. And 
see Jordan v. Downey, 40 Md. 401. 

2. Defendants took plaintiff’s goods, claiming them as belonging to the estate 
of a bankrupt, whose assignees defendants were. Held, that plaintiff might forth- 
with replevy the goods on a writ issuing from a state court, notwithstanding the 
requirement in the Bankrupt Act of twenty days’ notice to an assignee before 
bringing an action against him for any thing done by him as such assignee. — 
Leighton v. Harwood, 111 Mass. 67. ° 

3. One who has been adjudged bankrupt cannot afterwards lawfully be ar- 
rested on a warrant issued before the adjudication, under § 40 of the Bankrupt 
Act. (U.S. Rev. Sts. § 5024.) — Usher v. Pease, 116 Mass. 440. 

4, A mortgagor became bankrupt; the debt secured by the mortgage was not 
proved against his estate, and the assignee took no steps to redeem. Held, that 
the mortgagee might maintain a bill to foreclose, in a state court. — Brown v. 
Gibbons, 37 lowa, 654. 
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5. A discharge in bankruptcy is no bar to a suit to recover a debt due the 
United States. — United States v. Herron, 20 Wall. 251. 

6. By statute of Pennsylvania, a landlord is entitled, where goods liable to 
his distress are taken and sold on execution, to be first paid a year’s rent, if so 
much is then due, out of the proceeds. eld, that he was entitled to the same 
privilege where distrainable goods were taken by an assignee in bankruptcy. — 
— v. Pennock, 20 Wall. 575. 

. A right of action for malicious abuse of legal process does not pass to the 
I ssn by an assignment in bankruptcy. — Noonan v. Orton, 34 Wis. 259. 


BETTERMENT. — See Tax, 1 
Buts anp Norges. — See ALTERATION; ILLEGAL Contract, 3; SURETY. 


Bona Fipe PurcuaseEr. 


Bonds transferable by indorsement were indorsed in blank by the payee and 
transferred to plaintiff. Afterwards they were lost or stolen, the genuine indorse- 
ment was erased, and a new indorsement forged by a person who sold the bonds 
to defendant, who bought them bond fide. Held, that he took no title as against 
plaintiff. (Dwiear, C., dissenting.) — Colson v. Arnet, 57 N. Y. 253. 

See ALTERATION; Lis PENDENS. 


Bonn. 


A bond was executed by sureties, on the condition that it should not be deliv- 
ered to the obligee until executed by the other persons ; but the principal obligor 
delivered the bond as it stood, being on its face a complete instrument, to the 
obligee, who had no notice of the condition. Held, that the sureties were liable. 
— Nash v. Fugate, 24 Gratt. 202. 

See ConstituTionaL Law, Stare, 2; Limitations, StaruTe or, 4. 


BurpEN oF Proor. 

On the trial of an indictment against the keeper of a billiard table, for per- 
mitting an infant to play at it without the consent of his parent or guardian, the 
burden is on the prosecution to prove the want of consent. — Conyers v. The 
State, 50 Ga. 103. 

See NEGLIGENCE, 2. 


By-Law. —See ConstitutTionat Law, 5; OrDINANCE. 


CaRRIER. 


1. A common carrier cannot by contract exempt himself from liability for 
loss arising from any negligence on his part. (Overruling former decisions.) 
Ohio & Mississippi Railway Co. v. Selby, 47 Ind. 471. 

2. Plaintiffs sent hay by defendants’ railroad. The cars furnished to carry it 
were flat cars, and plaintiffs, believing that hay could not be carried on such cars 
without ‘* standards,” put standards on them. Held, that plaintiffs could not 
recover of defendants the cost of the standards. — Sloan v. St. Louis, Kansas 
City, & Northern Railway Co., 58 Mo. 220. 

3. Plaintiff employed C., the owner of a scow, to transport cattle across the 
St. Lawrence River. C. employed defendant’s tug to tow the scow, with the 
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assent of plaintiff, who agreed to pay part of the towage. By negligence in 
managing the tug, the scow was drawn under water, and some of the cattle were 
lost. Held, that defendant was liable to plaintiff, and that the state courts had 
jurisdiction of the action. — Baird v. Daly, 57 N. Y. 236. 

4. Plaintiff was invited to ride on a coal train of defendants’, by the condue- 
tor of the train, who promised to get him employment as a brakeman. There 
was no passenger car on the train, but only a ‘* caboose,” to accommodate the 
workmen on the road. By a rule of defendants, passengers were forbidden to 
rile on coal trains, but of this plaintiff had no notice. Held, that the conductor 
had no authority to take plaintiff on the train, that he was, therefore, not a pas- 
senger, and that defendants were not liable for negligence whereby he was injured 
while on the train. — Zaton v. Delaware, Lackawana, & Western R.R. Co., 57 
N. Y. 382. 

See Constitutional Law, 2, 3. 


Catrie. — See Trespass. 


Cuarirty. 

A devise in trust, to be applied ** solely for benevolent purposes,” in the dis- 
cretion of the trustees, is not a charity, and is void. — Chamberlain v. Stearns, 
111 Mass. 267. 

See Tax, 1. 

Cuarter. — See Corporation, 1. 


CHATTEL MortTGaGr. 


A mortgage of chattels was made to secure payment of a debt; which, being 


unpaid when due, the creditor gave the debtor time to pay it. Held, that he was 
nevertheless entitled to possession of the chattels under the mortgage. — Bowens 
v. Benson, 57 Mo. 26. 

See Nationat Bank, 1. 


CHECK. 

A tax-payer, having money in a bank sufficient to pay his taxes, gave his 
check for the amount to the collector, who failed to present it in due time; the 
bank failed, the collector returned the taxes delinquent, and the tax-payer was 
obliged to pay them over again. Held, that the collector was liable to him for 
the amount of the check. — Chouteau v. Rowse, 56 Mo. 65. 

CoLuaTERAL Security. — See Surery. 
Common Carrier. — See CarRIEr. 
Conpition. — See Deep, 1. 
Conriict or Laws. —See MarriaGe. 


ConstirutionaL Law. 

1. A statute establishing separate systems of schools for white and colored 
children, held, no violation of the Fourteenth Amendment to the Constitution of 
the United States. — Ward v. Flood, 48 Cal. 36. 

2. A state statute imposing a tax on carriers of passengers by steam-power 
at and after the rate of ten cents for each passenger; providing that carrier cor- 
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porations whose tolls were fixed by charter might inerease their tolls to the 
amount of the tax; and that only one tax should be paid for each passenger trav- 
elling by several connecting railroads ; and that United States soldiers and sailors 
should not be reckoned as passengers: held, a tax on the passengers and not on 
the carriers, and therefore unconstitutional. — State Treasurer v. Philadelphia, 
Wilmington, & Baltimore R.R., 4 Houst. 158. 

3. A state statute levying a tax of two cents per ton on all coal mined within 
the state and transported by rail or water to any place within the state or else- 
where, held, unconstitutional, as an attempt to regulate commerce. (STEWART, 
Rosinson, and Bowie, JJ., dissenting.) — State v. Cumberland & Pennsyl- 
vania R.R. Co., 40 Md. 22. 

4. A state statute, requiring fire insurance companies of another state to 
agree, as a condition of doing business within the state, not to remove into the 
United States courts any suit brought against them in a state court, held, uncon- 
stitutional. (Warre, C. J., and Davis, J., dissenting.) — Home Insurance Co. 
v. Morse, 20 Wall. 445. 

5. An ordinance of a seaport city, imposing as wharfage dues on all vessels 
which should moor or land in the port a tax measured by the tonnage of the vessel, 
held, void, as laying a ‘* duty of tonnage,” within the meaning of the Constitu- 
tion of the United States. — Cannon v. New Orleans, 20 Wall. 577. 

See National Bank, 2; Repeat 


ConstituTionaL Law, Srate. 


1. A statute empowering towns to decide by a popular vote whether or not 
the sale of spirituous liquors should be allowed within their precincts, held, un- 
constitutional. (Crocketr and Ruopes, JJ., dissenting.) — Ex parte Wall, 
48 Cal. 279. 

2. A statute authorizing the city of Boston to issue bonds and lend the pro- 
ceeds on mortgage to the owners of land in the city, the buildings on which had 
been destroyed by the great fire of 1872, held, unconstitutional. — Lowell v. 
Boston, 111 Mass. 454. And see Citizens’ Loan Association v. Topeka, 20 
Wall. 655, ace. 

3. A statute providing that divorces theretofore granted nisi, to be made 
absolute by the court, on motion, if the parties should continue to live sepa- 
rate, should be deemed and taken to be absolute divorces a vinculo, held, uncon- 
stitutional, as an attempted exercise of judicial power by the Legislature. — 
Sparhawk v. Sparhawk, 116 Mass. 315. 

4. Where the law and practice of a state for many years bad authorized 
compulsory references in actions at law, held, that the adoption of a constitution 
providing that trial by jury should remain inviolate, did not deprive the court 
of the power to order a reference against objection. — Edwardson v. Garnhart, 
56 Mo. 81. 

5. The Constitution of Missouri empowers the Governor to require of the 
Judges of the Supreme Court their opinion on important questions of constitu- 
tional law, and on solemn occasions. The Judges declined to give an opinion, 
in answer to a question from the Governor, on the constitutionality of a law 
which had already been enacted. — Opinion of the Judges, 58 Mo. 369. 

6. A clause in a statute making its taking effect dependent on a popular 
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vote was held unconstitutional; but the statute being complete without such 
clause, was held valid and in force, without regard to the popular vote. —Weir 
v. Cram, 37 Iowa, 649. 

7. The Legislature called a convention to propose amendments to the Con- 
stitution, and submit them to the people at such time and in such manner as the 
convention should prescribe; the vote on the adoption of such amendments to 
be ‘‘ conducted as the general elections now are.” J/ield, that the convention 
had no power to supersede the ordinary inspectors and judges of elections by 
others of their own appointment. — Wells v. Bain, 75 Peun. St. 39. 

8. A constitutional provision that all prisoners shall be bailable, held, not to 
entitle a prisoner to bail, as of right, after conviction, and pending an appeal. — 
Ex parte Ezell, 40 Tex. 451. 


ConTEMPT. 

While a criminal case was pending on error before the Supreme Court, an 
article was published in a newspaper. at a place remote from that where the 
court was held, imputing that the court was corrupted by money contributed by 
the prisoner’s friends. Held, that such publication was punishable as a con- 
tempt. (Scorr, Breese, and Sue.pon, JJ., dissenting.) — People v. Wilson, 
64 Ill. 195. 

Contract, 

Oil was sold, deliverable ** at any time from this date to December 31st.” 
Held, that the seller had the whole of December 31st in which to deliver. — 
Conawingo Petroleum Refining Co. v. Cunningham, 75 Penn. St. 138. 

See Carrier, 1, 3; Corporation, 1; DamaGes; Deep, 1; Fraups, Srat- 
oF; Contract; Insurancr; Surety; TENANT 
at Witt; Venpor anp Purciaser. 


Contriputory NEGLIGENCE. — See NEGLIGENCE, 1. 
Conversion. —See Trover. 
CoparceNnEer. — See CurteEsy. 


CORPORATION. 


1. By statute, where an usurious contract is made between natural persons, 
the lender can recover only the principal. A bank being chartered with power 
to lend money at rates not exceeding the legal rate, held, that an usurious con- 
tract made by it was within the general law, and not void altogether as ultra 
vires. — Farmers’ and Traders’ Bank v. Harrison, 57 Mo. 503. 

2. In Ohio there is no common law of crimes, and no statute providing for 
criminal process against a corporation. Held, that a corporation was not indict- 
able under a statute, for a nuisance, as a ‘* person.” — State v. Cincinnati Fertil- 
izer Co., 24 Ohio St. 611. 

See ConstiruTionaL Law, 4. 


Costs. 


In a civil action brought by the commonwealth, the defendant, if he prevail, 
shall neither pay nor recover costs. — Commonwealth v. Todd, 9 Bush, 708. 


County. — See Tax, 2. 
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Coupon. — See Limirarions, STatTuTE oF, 4. 


COVENANT. 

By articles of separation between husband and wife, the husband conveyed 
property to a third person, in trust for the wife, and the trustee covenanted to 
indemnify the husband against all debts which the wife should thereafter contract, 
“as well as against her claim of alimony, and dower.” Afterwards the hisband, 
desiring to convey land, was obliged to pay money to the wife to obtain a release 
of dower. Held, that he could not recover of the trustee the money so paid. — 
Durrett v. Piper, 58 Mo. 551. 

See Deep, 2. 


CriminaLt Law. —See Autrerois Convict; BurpEN OF PRroor; Constritu- 
TIONAL Law, 8; Corporation, 2; GamMInG; INDICTMENT; JURIS- 
DICTION, 1; Larceny; New Triat; Persury; Repeat; Verpicr, 2. 

Crops. — See Fraups, STaTuTE OF, 1; MortTGaGr. 


CurRTEsY. 


Land descended to several coparceners, one of whom was afterwards married, 
had issue, and died, neither she nor her husband having ever made entry on or 
exercised acts of ownership over the land, which remained in the possession of 
the other coparceners. Held, that the husband was entitled, after his wife’s death, 
as tenant by the curtesy. — Carr v. Givens, 9 Bush, 679. 


Custom. —See Insurance (Marne). 


DaMAGE-FEASANT. 
A horse, being in the street, was destroying a fence round an enclosure. Hed, 
that he was liable to distress, under a statute, as ‘‘ doing damage within the en- 
closure.” — Pettit v. May, 34 Wis. 666. 


DaMaAGEs. 


By a written contract, patent-rights and inventions were sold, to be paid for 
by the transfer of one hundred shares of stock, and as many more shares, not 
exceeding four hundred, as the rights sold should be worth, in the opinion of 
arbitrators. The purchasers transferred the one hundred shares to the seller, 
but refused to transfer more, or to proceed with the arbitration. Held, that the 
seller was entitled to recover of the purchasers the value of the rights sold, less 
the value, at the time of transfer, of the one hundred shares received by him. — 
Humaston v. American Telegraph Co., 20 Wall. 20. 

See SranpER; TELEGRAPH; VERDICT, 1. 


Dest. — See HomEstEap. 


Deceit. 

An administrator, without authority of law, undertook to convey land of his 
intestate to A. B. obtained a conveyance of the same land, for nominal consid- 
eration, from the heir, by fraudulently representing that he desired it for the 
benefit of A., and to confirm his title. He/d, that in equity B. was trustee of the 
land for A. — Lombard v. Cowham, 34 Wis. 486. 

See Limrrations, Starure or, 3. 
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Derren. 

1. Land was conveyed absolutely by deed, and the grantee, by a separate 
instrument, acknowledged that the conveyance had been made, ‘as surety for 
the payment of $2500, provided that I procure two witnesses to testify” to cer- 
tain facts concerning the title to the land; ‘*and in case I do not procure said 
witnesses,” then the deed to be void; and when said sum of $2500 should be 
paid, the land to be reconveyed to the grantors. Held, that there was no mort- 
gage, but a grant on an illegal condition subsequent, vesting an absolute estate 
in the grantee. (Ruopes, J., dissenting.) — Patterson v. Downer, 48 Cal. 369. 

2. A lease, containing a covenant by the lessee to pay taxes, was assigned by 
deed, to which the lessor was a party, reciting his assent to the assignment, and 
releasing the lessee from ‘* further liability under the covenants of said lease.” 
Held, that the lessee continued liable for taxes theretofore due and payable. — 
O'Fallon v. Nicholson, 56 Mo. 238. 

See Power; Recistry; RELease. 


Detivery. —See Contract; Girt. 
Devastavit. — See Executor, 1, 2. 
Deviation. — See Insurance (Marine). 


DervIsE AND Legacy. 


1. A testator, after giving various legacies, gave ‘* the balance of my money ” 
to his mother. Held, a gift of all the residue of his estate, real and personal. — 
In re Miller, 48 Cal. 165. 

2. Testator devised all his real estate to his nephews A., B., and C., as tenants 
in common in fee-simple, subject to a charge. There was no other or residuary 
devise of land in the will. A. was dead, and the testator knew it when the will 
was made. Held, that the devise to him was not lapsed, but void, and that the 
heir was entitled to one-third of the estate. — Doe d. Hearn v. Cannon, 4 
Houst. 20. 

3. A testator gave property in trust for his wife for life, and at her death to 
pay certain legacies to charities, and hold the residue for the use of certain of 
his relations. The widow elected to waive the provisions of the will, and take as 
in case of intestacy. Held, that the charities were not entitled to receive their 
legacies until after her death. — Hinkley v. House of Refuge, 40 Md. 461. 

4, A testator by his will, in which he named his three sons, A., B., and C., 
gave them the residue of his estate equally, to be divided between them. After- 
wards, by a codicil, taking notice of the death of A., he revoked the legacy to 
him. Held, that the share originally given to A. did not pass to B. and C., but 
went as undevised estate. — Smith v. Haynes, 111 Mass. 346. 

See Cuarity; (1x Equity); Power. 


DiscuarGe. —See Bankruptcy, 5. 
Disserstn.-- See RELEASE. 
Distress. — See DAMAGE-FEASANT. 


Divorce. —See Atimony; ConstiruTionaL Law, Strate, 3; HusBaNnD AND 
Wire. 


an 
mé 
He 
Ke 
cif 
de 
es! 
by 
80 
ar 
to 
di 
pl th 
ar 
M 
E 
fc 
fc 
a 

0 
5 


SELECTED DIGEST OF STATE REPORTS. 135 


Dower. 

1. A statute enlarged the common-law right of dower, so as to give a widow 
an estate in fee instead of for life, in her husband’s lands, after his death. A 
married man conveyed land before the statute, and died after it was enacted. 
Held, that his widow was entitled to dower only as at common law. — Moore v. 
Kent, 37 lowa, 20. 

2. After the death of one who had contracted to convey land, a bill for spe- 
cific performance of the contract was filed against his widow and heirs, and a 
decree obtained accordingly, the widow not appearing. Held, that she was not 
estopped to claim dower in the land. — Grady v. McCorkle, 57 Mo. 173. 

See COVENANT. 


EectioN. — See ConstTituTionaL Law, Stare, 7. 


Evecrion (1x Equrry). 

Y., by will, gave to A. and B. ‘all the property which I may hereafter acquire 
by devise or bequest from my friend X., by whose will, as now executed, I am 
sole legatee and devisee ;” and gave to C. other property, and made him, with A. 
and B., residuary legatees, the three being Y.’s sole heirs and next of kin. They 
took possession of the property bequeathed to them respectively ; afterwards X. 
died, leaving all his property to Y. Held, that C. having elected to take under 
the will of Y., could take nothing as his heir under the will of X., and that A. 
and B. were entitled to the whole of X.’s property. — Barbour v. Mitchell, 40 
Md. 151. 

See Devise, 3. 
EMBEZZLEMENT. —See New Tria. 
Equrry. — See Deceit; INJUNCTION; ORDINANCE. 
Equity PLEADING aNpD Practice.— See Inrant; Lorp’s Day. 
EstorreL. — See Bonn; Dower, 2. 


Evivence. — See AuTrEFois Convict; BuRDEN OF Proor; INDICTMENT, 2; 
InsurANCE (Marine); NEGLIGENCE, 2; NEw Tria; Way. 


EXECUTOR AND ADMINISTRATOR. 

1. Executors negligently failed to collect a bond debt due the testator, for 
fourteen years, when the debtor became insolvent. Held, that they were liable 
for the principal sum. with interest to the time of the debtor's failure, but not 
alterwards. — Chapman v. Shepherd, 24 Gratt. 377. 

2. An executor is not liable on his official bond for misapplication of assets 
of the testator found within the jurisdiction of another state. — Calhanne v. Skinker, 
56 Mo. 357. 

See Removat or Suits, 3. 


Exemption. — See HOMESTEAD. 


— See Homestrap: Limitations, 
oF, 3. 


Fretony. —See Larceny, 2; New Tria. 
Fence. — See Trespass. 
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Fire Insurance. — See Insurance (Fire). 
Forrciosure. — See Bankruptcy, 4. 


Fravp. —See Avurrerois Convict; Decerr; Homesreav; Limitations, 
STATUTE OF, 3. 


Fraups, Stature or. 

1. A sale of peaches then growing in the seller’s orchard, the buyer to gather 
and remove them as they matured, held, not within the statute as a sale of an 
interest in land. — Purner v. Piercy, 40 Md. 212. 

2. An oral agreement for board and lodging in certain specified rooms ina 
boarding-house, held, not within the statute as an interest in lands. — White v, 
Maynard, 111 Mass. 250. 

3. A. and B. agreed verbally to become partners; and in consideration that 
A. should put into the partnership a lease held by him, of which more than two 
years were unexpired, it was agreed that the rent for the rest of the term should 
be considered a partnership debt. By written articles afterwards executed, it 
was agreed that each partner should be equally liable for all debts and liabilities 
suffered or created by or on account of the firm business; but no mention was 
made of the lease. eld, that the agreement as to the lease was within the 
statute, as a contract not to be performed within a year, and also as an attempt 
to assign a term by parol; that therefore it was void, and that B. was not liable 
for the rent as a partnership debt. — Durand v. Curtis, 57 N. Y. 8. 

4. The purchaser of land at an auction signed this memorandum: ‘‘ This is 
to certify that I have purchased through A. and B., auctioneers, a lot” (describ- 
ing it). Held, sufficient under the statute to bind the purchaser, though the 
name of the owner did not appear. —Walsh v. Barlon, 24 Ohio St. 28. 


Fructus InpustriaLes. —See Fraups, Stature or, 1. 


GAMING. 


Betting on the result of an election is not gaming. — State v. Henderson, 
47 Ind. 127. 


Girt. 

By deed expressed to be made in consideration of one dollar, and love and 
affection for his children, A. assigned to B., in trust for the children, a policy of 
insurance on his own life. The policy and assignment were kept in A.’s safe, 
with a direction indorsed on them, and signed by him, to send them to B. after 
his death. During A.’s life he paid the premiums on the policy, and B. knew 
nothing of the transaction. Held, that there was no sufficient delivery of the 
assignment, and that after A.’s death his creditors were entitled to the proceeds 
of the policy, as against B. — Trough’s Estate, 75 Penn. St. 115; and see Zim- 
merman v. Streeper, ib. 147. 

Guanrpian. — See Inrant. 
Hein — See Currssy. 


HoMESTEab. 


When by statute a homestead is liable for ‘‘ debts contracted before its pur- 
chase,” held, that a liability, incurred before the purchase, to an action of tort 
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brought after the purchase to recover damages for obtaining money by false 
representations in the sale of a patent-right, was a debt within the meaning of 
the statute. — Warner v. Cammack, 37 Iowa, 642. 


Homicipe. — See Verpicr, 2. 


Huspanp WIFE. 

A man, in consideration of marriage, assigned to his intended wife’ all his 
right and interest in an annuity, to have and to hold to her during the continu- 
ance of the marriage ; and afterwards married her. Held, that upon a divorce 
a vinculo, granted on her libel for his cruelty, her interest in the annuity ceased. 
— Harvard College v. Head, 111 Mass. 20). 

See Atimony; ConstiruTionaL Law, Srare, 3; CovENaNT; CURTESY; 
Dower; MARRIAGE. 


Contract. 

1. Plaintiff agreed with defendant, her brother, who proposed to contract a 
marriage of which their father disapproved, threatening, if it was contracted, to 
leave all his property to plaintiff, that she would divide the property if left to 
her equally with defendant; who agreed to do the same if the property shou!d 
be left to him. Defendant was married accordingly; and his father afterwards 
died and left him all his property. Held, that the agreement between plaintiff 
and defendant was against public policy, and that a bill would not lie for specific 
performance of it. — Mercier v. Mercier, 50 Ga. 546. 

2. During the war, plaintiff, who lived within the Confederate lines, stored in 
his house property of the Confederate government, at the request of defendant, 
an agent of that government, who promised to pay for any loss which plaintiff 
might sustain by reason of such storage. Plaintiff's house was afterwards de- 
stroyed by United States troops, who came to search for the property stored 
there. Held, that the contract between plaintiff and defendant was not illegal, 
and that defendant was liable. — Bier v. Dozier, 24 Gratt. 1. 

3. So where an agent of the Confederate government gave his own note for 
provisions bought for the use of the Confederate army, held, that he was liable 
on it. — Ruckman v. Lightner, ib. 19. 

4. An agreement between two persons in the post-office service to exchange 
positions, one paying the other compensation, held, illegal. — Stroud v. Smith, 
4 Houst. 448. 

5. A., who had bid for a public contract to be let to the lowest and best bid- 
der, and b., who was about to bid for the same, agreed that if the contract 
should be given to either of them, they would do the work in partnership, and 
the contract should enure to the benefit of the firm. Held, that this agreement 
was not illegal, and that B. was liable to A. for a breach of it. — Breslin v. 
Brown, 24 Ohio St. 568. 

See Deep, 1. 

Inpran. — See MarriaGE. 


INDICTMENT. 


1. A complaint for unlawfully selling liquor on Sunday alleged the sale 
to have been made “on or about the second day of November, 1873, the said 
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day being Sunday.” Held, bad, for uncertainty. — Efjinger v. The State, 
47 Ind. 2385. 

2. On the trial of an information for unlawfully selling liquor to ‘* persons 
unknown,” the evidence showed a sale to one person. Held, that the informa- 
tion was not bad for duplicity, and that there was no variance. — State vy, 
King, 37 lowa, 462. 

See Corporation, 2. 


Inporser. —See Bona Five Purcuaser. 


InFant. 

A decree made by consent of an infant’s guardian ad litem, and upon the 
representation of counsel and adjudication of the court that it is a decree fit and 
proper to be made as against an infant, is binding on him. —JWalsh v. Walsh, 
116 Mass. 377. 

See Penat Action. 

InsuNCTION. 

A medical society, authorized by its charter to expel members, summoned 
the plaintiffs, who were members, to appear before a board of trial to answer 
charges preferred by a committee, of violating by-laws of the society. On bill 
filed by the plaintiffs, against the society, the board of trial, and the committee 
preferring charges, alleging that the proceedings were irregular and void, held, 
that the court could not interfere by injunction. — Gregg v. Massachusetts Medi- 
cal Society, 111 Mass. 185. 

See Lorp’s Day; 


INsURANCE (Fme). 


Insurance against fire was effected by a policy exempting the insurers from 
liability for loss by fire caused by invasion, riot, &c.; or for loss caused by ex- 
plosion. Held, that the company was liable for a loss by fire caused by explo- 
sion. — Commercial Ins. Co. v. Robinson, 64 Ill. 265. 

2. In the application for a policy of fire insurance, it was stated that the 
building was tenanted. Held, that such statement was not a warranty, but a 
representation ; and hence, that whether it was material to the risk, was a ques- 
tion for the jury. — Schultz v. Merchants’ Ins. Co., 57 Mo. 331. 

3. A condition in a contract for insurance requiring notice of prior insur- 
ance, is waived by accepting the risk on an application wherein the question 
concerning prior insurance is not answered. — Dayton Ins. Co. v. Kelly, 24 
Ohio St. 345. 

4. Insurance was made by a policy conditioned not to be binding till actual 
payment of the premium. ‘The insurers’ agent, without express authority, gave 
the insured time to pay the premium. The insurers charged the agent with the 
premium, which was paid to him after a loss had happened. eld, that the con- 
dition was waived. — Ib. 

See ConstituTionaL Law, 4. 


InsuRANCE (Lire). 


S. applied for insurance on his life by signing a form of application which 
set out that ‘‘ only the home officers of the company at M. shall have authority 
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to determine whether or not a policy shall issue,” and paid the premium to an 
agent who gave him a receipt for it, which purported to be ‘‘ binding on the 
company until the policy is received.” Held, that the company might reject the 
application, and that after S. had notice of such rejection, the receipt was not 
binding. — Cotton States Life Ins. Co. v. Scurry, 50 Ga. 48. 


Insurance (MARINE). 

A vessel was insured to a port in Cuba, and at and thence to a port of advice 
and discharge in Europe. She was lost in going from a port of discharge in 
Cuba to another port in Cuba to reload. Held, that evidence of a usage of 
vessels trading to Cuba so to do, was inadmissible to charge the insurers. — 
Hearne v. New England Mutual Marine Ins. Co., 20 Wall. 488. 


InTEREST. — See Corporation, 1; Execuror, 1. 


JUDGMENT. 

At the trial of an action against a sheriff for the default of his deputy, the 
latter was present and testified, and the plaintiff had judgment. In a subse- 
quent action by the sheriff on the official bond of the deputy, held, that the judg- 
ment against the sheriff was conclusive both on the deputy and his sureties. — 
Crawford v. Turk, 24 Gratt. 176. 

See Dower, 2; Inrant; Verpict, 1, 2. 


JURISDICTION. 


1. The prisoner appealed from a conviction by a justice of the peace to a 
superior court, which, instead of trying him de novo before a jury, as ought by law 


to have been done, reversed the judgment of the justice, and remanded the case 
to him for a new trial, which again resulted in a conviction and an appeal. On the 
second appeal the prisoner was regularly tried and convicted in the superior 
court. Held (1), that the judgment on the first appeal was erroneous; (2), 
that the subsequent proceedings of the justice were therefore a nullity; (3), 
that the trial on the second appeal was to be considered as a prosecution orig- 
inating in the superior court, and so regular and valid. — Read v. The Com- 
monwealth, 24 Gratt. 618. 

2. The plaintiffs in a suit brought in a State court claimed property by virtue 
of a statute of the United States, as well as on other grounds; and the court 
decided against them. On error, held, by the Supreme Court of the United 
States, (1), that its jurisdiction was determined wholly by the Act of Congress 
of 1867, U. S. Rev. Sts. § 709, which supersedes the Judiciary Act of 1789; 
(2), that by that act jurisdiction could attach only if a decision was made below 
adverse to a right claimed under the laws of the United States; (3), that in 
determining whether such decision bad been made, the court might consider the 
opinion of the court below, and was not confined to the face of the record; (4), 
that if such decision had been made, and rightly, the judgment must be affirmed, 
without considering other questions in the case (which was done accordingly in 
the case at bar): (5), that if such decision had been made, and wrongly, the 
jodgment must still be affirmed, if the court, on looking at all the questions in 
the case, could find that any other matter decided below was broad enough to 
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support the judgment; (6), that the Supreme Court would not consider the coy. 
rectness of a decision of the latter class, but only whether, as decided, it con- 
trolled the case, irrespective of any error in deciding the Federal question, 
(Cuirrorp, Swayne, and Braptey, JJ., dissenting on the fifth and sixth 
points; aud see Moore v. Mississippi, 21 Wall. 636, qualifying the 3d point.) — 
Murdock v. Memphis, 20 Wall. 590. 

See Bankruptcy, 1, 2, 4; Carrier, 3; Equiry; Larceny, 1; Removar 
or Suits. 

Jury. —See ConstirutionaL Law, Srare, 4. 
LacuEs. — See Cueck; Execuror, 1. 
LANDLORD AND TeNaNnT. — See Banxruprcy, 6; Fraups, Srarure or, 2, 
Lapse. — See Devise, 2. 


LARCENY. 


1. The bringing into Ohio of goods stolen in Canada, held, not indictable as 
larceny in Ohio. — Stanley v. The State, 24 Ohio St. 166. 

2. At the trial of three persons, jointly indicted for larceny. it was proved 
that the value of the goods stolen was so large as to make the stealing of them 
felony. Held, that either of the prisoners might be convicted of felony, without 
proof of the value of the goods taken by him alone. — Clay v. The State, 
40 Tex. 67. 


Lease. —See Banxruprcy, 6; Deep, 2; Fraups, Srarure or, 2, 3; 
Monicipat Corporation, 2; Tenant aT WILL. 
Lecacy.—See Devise anp Leaacy. 


LimiraTions, STaTCTE OF. 

1. Where by statute an acknowledgment of a debt must, in order to take the 
debt out of the Statute of Limitations, be in writing and signed by the party 
to be charged, held, that no recovery could be had for items, more than six years 
old, and not acknowledged in writing by the defendant, in an account stated 
within six years before action brought on it. Chase v. Trafford, 116 Mass. 529. 

2. By the Missouri Statute of Limitations, an action which would otherwise 
be barred by the statute, may be brought within one year after a nonsuit in a 
former action for the same cause, brought within the time limited. eld, that 
a nonsuit in the United States Circuit Court extended, under this statute, the 
time for suing anew in a State court. — Shaw v. Pershing, 57 Mo. 417. 

3. In an action for deceit, plaintiff averred that he was induced to buy land 
by defendants’ fraudulent representations that it was unincumbered ; whereas in 
truth it was subject to a mortgage which was afterwards foreclosed, and plaintiff 
evicted. Ona plea of the Statute of Limitations, held, that the action accrued 
from the time of the purchase, and not from the time of the eviction. — Nor- 
throp v. Hill, 57 N. Y. 351. 

4. A statute limited all actions on written contracts to ten years after the 
cause of action accrued. Held, that an action on interest coupons which had 
been cut off from a municipal bond and negotiated, must be brought within ten 
years of the time when the coupons fell due, though the bond was not then due. 
— Clark v. lowa City, 20 Wall. 583. 
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Liquor Law. — See ConstirutionaL Law, State, 1; Inpicrment, 1. 


Lis PenpEns. 

A man bought stock in a corporation, held by a trustee, without actual 
notice of the trust. At the time of the purchase suits were pending against the 
trustee, both in the State where he lived and in another State, to have him 
removed and the trust property transferred to another trustee. Held, that the 
pendency of the suits was not notice to the purchaser of the existence of the 
trust, and that he might maintain an action against the corporation for refusing 
to transfer the stock to him. — Holbrook v. New Jersey Zinc Co. 57 N. Y. 616. 


Lorp's Day. 
An injunction was applied for, issued, and served on Sunday. Held, regu- 
lar. — Langabier v. Fairbury, Pontiac & N. W. R. R. Co., 64 Ill. 243. 
See INDICTMENT, 1. 
Mauicrous Prosecution. — See Banknuptcy, 7. 


Manpamvs. 

An act of the legislature incorporated a railroad, and granted aid to it in 
the form of bonds of the State, to be issued on the completion of the road 
being certified as prescribed in the act, and to be signed by the governor 
and treasurer, and countersigned by the comptroller. Held, that a mandamus 
would not lie to compel the comptroller to sign. (REEvEs and Devine, JJ., 
dissenting.) — Bledsoe v. International Banking Co., 40 Tex. 587. 


MANSLAUGHTER. — See VErpiIcT, 2. 


MARRIAGE. 


A marriage between Indians, according to the customs of their tribe, which 
was settled in Missouri, and under the control of an agent of the United States 
government, held, valid, though the laws of the State as to marriage were 
not observed. — Boyer v. Dively, 58 Mo. 510. 

See Penat Action. 


Measure or Damacrs. — See DamaGes. 
Mine. — See TENANT at WILL. 


MortGaGe. 


A mortgage of a crop to be sown at a future time passes nothing. — Hutch- 
inson v. Ford, 9 Bush, 318. 

See Bankruptcy, 4; MortGaGe ; Deep, 1; Nationar Bank, 1; 
Surety. 


MoenicrpaL Corporation. 


1. A servant, driving his master's horse in a city street. was arrested by the 
police for driving faster than the law allowed. By the negligence of the police, 
the horse escaped and was killed. Held, that the city was not liable. — Elliott v. 
Philadelphia, 75 Penn. St. 347. 

2. The city government of New Orleans, established by the military forces of 
the United States occupying that city during the war, made a lease for ten years 
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of city property, at a fair rent, the lessees to make improvements. Within a year 
the military retired, and an ordinary city government was established, and re- 
ceived rent from the lessees. Held, by a majority of the court, that the lease 
was binding on the city at all events; by Hunt, J., that it was voidable, but rati- 
fied by the receipt of rent. Frecp, J., dissenting. New Orleans v. Steamship 
Co., 20 Wall. 387. 


See ConstiruTionat Law, 5; ConstirutionaL Law, State, 2; Orpi- 
NANCE. 


NationaL Bank. 

1. A national bank may take a chattel mortgage as security for a previously 
contracted debt. — Spafford v. First National Bank of Tama, 37 Towa, 181. 

2. The Act of Congress (U.S. Rev. Sts. § 5242) providing that the property 
of national banks shall not be liable to process of attachment, issuing out of a 
state court, before final judgment, is constitutional. — Chesapeake Bank v. First 
National Bank, 40 Md. 269. 

NEGLIGENCE. 

1. A horse-car, in crossing the track of a steam railroad, was struck by a 
train negligently driven. In an action brought against the owners of the train 
to recover for the killing of a passenger in the horse-car, held, that negligence 
in the driver of the horse-car was no defence. — Louisville, Cincinnati, & Lex- 
ington R.R. v. Case, 9 Bush, 728. 

2. Defendants’ building, adjoining a highway, fell into it, and injured plaintiff. 
Held, that proof of these facts alone made a prima facie case for plaintiff, and 
that the burden was on defendants to prove ordinary care. — Mullen v. St. John, 
57 N. Y. 567. 

See Acent, 1; Carrier, 1, 4; Municrpat Corporation, 1. 


NEGOTIABLE — See Bitts anp Notes; Bona Fipr Purcuaser. 
Necro. — See ConstiturionaL Law, 1. 


New Triat. 

On a trial for embezzlement, evidence, which was uncontradicted, was put in 
by the prosecution, as to the value of tie thing taken. After conviction, the pris- 
oner moved for a new trial on the ground of newly discovered evidence, which, 
if believed, would show the value of the thing taken to be less, and so make the 
offence of taking it a misdemeanor instead of a felony. Held, that a new trial 
should be granted. — State v. Foster, 37 Iowa, 404. 

See Removal or Surrs, 1. 


Nonsurr. — See Limrrations, STATUTE OF, 2. 
Notice. — See Lis Penpens. 


Notice to Quit. 

A. agreed to sell land to B., and let him into possession of it, but no convey- 
ance was made. B. having failed to pay the purchase-money, held, that A. could 
not maintain ejectment against him without giving him notice to quit. — Twyman 
v. Hawley, 24 Gratt. 512. 


Orricer. — See Contract, 4; MANpDAMus. 
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ORDINANCE. 
Town authorities, by ordinance, forbade the erection of any wooden building 
within certain limits. Held, that whether or not they had power to make the 


ordinance, the court would not, on their application, enjoin such an erection. 
— Waupun v. Moore, 34 Wis. 451. 


See ConstiTuTIONAL Law, 5. 


Partnersnip. — See Fraups, Stature or, 3; Contract, 5. 
PassENGER. —See Carrier, 4; ConstirurionaL Law, 2. 
Payment. — See Bank; CHECK. 


Prenat ACTION. 
A statute imposed a penalty, to be recovered by qui tam action, on any 
person who should join in marriage any infant without the presence or written 
consent of the infant’s parent or guardian. In an action on this statute, held, 


that defendants’ bond fide belief that the person married was of full age, was no 
defence. — Beckham v. Nacke, 56 Mo. 546. 
See Way. 


Penatty. — See REPEAL. 


Prrgury. 

An affidavit for an attachment set forth (in the words of the statute) the 
deponent’s belief that the defendant ‘*‘ has assigned, or is about to assign, any of 
his property with intent to defraud his creditors.” Held, that perjury could not 
be assigned on this affidavit, and therefore, that it was insufficient. — Miller v. 
Munson, 34 Wis. 579. 


PLeapinGc. — See Verpict, 1. 


Power. 

A will gave to the testator’s wife all his real and personal property, ‘‘ to settle 
all debts, and expenses, and claims, collect all debts: to have and to hold her 
life” (sic) ‘* and to dispose of it at her death, at her pleasure.” The widow 
conveyed, in fee simple, some of the land so devised to her, by warranty deed, 
containing no recital of her title. Held (1), that she had, under the will, an 
estate for life only, with power to appoint the fee; (2), that the power was not 
executed by the deed ; (and yua@re whether it could have been exeeuted except by 
will;) (3), and therefore, that the deed passed only an estate for her life. — 
Dunning v. Vandusen, 47 Ind. 423. 

See Trust, 2. 


Practice. — See ALiMony. 
PreRoGATIVE. — See Bankruptcy, 5; Costs. 
Principat aND AGENT. — See AGENT. 
Principat anp Surety. — See Svrery. 
PriviteGep Communication. — See SLANDER. 
Pusiic Poricy. — See Contract. 


Rartroap.— See Carrier, 1, 2, 4; NeGuiGence, 1: Recerver; Removat 
or Surts, 2. 
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Rarirication. — See Municipat Corporation, 2; ‘Tkover, 1. 


RECEIVER. 

A railroad corporation, whose property was in the hands of receivers, had on 
its road a locomotive in which it had no interest. Held, that the owner of the 
locomotive might replevy it from the agent of the corporation, without leave of 
the court appointing the receivers. — Hills v. Parker, 1i1 Mass. 508. 


ReGIsTry. 


A deed duly recorded is notice to every one, though it is not referred to in 
the index, as required by law. — Chatham v. Bradford, 50 Ga. 327. 


RELEASE. 


A., owning land, was disseised of it, and afterwards made a deed purporting 
to convey the land to B. Held, that a deed afterwards made by B., purporting 
to convey the land to the disseisor, operated as a release of A.’s right. — 
Farnum v. Peterson, 111 Mass. 148. é 

See 2. 


ReMOvaL or Suits From State TO Unirep States Courts. 


1, A cause was tried in a State court; on appeal, the judgment was reversed, 
and a new trial granted. Held, that the cause was not afterwards removable into 
the United States Circuit Court. — Hall v. Ricketts, 9 Bush, 366. 

2. In an action brought in a State court against a railway company estab- 
lished in another State, defendants prayed a removal into the United States 
Circuit Court, and filed an affidavit of their acting superintendent that he believed 
that, from prejudice and local influence, defendants could not obtain justice in the 
State Court. He had no authority to make this affidavit, except what was inci- 
dent to his office. Held, that the affidavit was not sufficient to authorize a 
removal. — Mahone v. Manchester & Lawrence R. R. Co., 111 Mass. 72. 

3. By the law of Massachusetts, a disputed claim against an insolvent estate 
in process of settlement in the Probate Court may be tried before a jury in a 
court of common law, like proceedings being had in the pleadings, trial, and 
determination of the cause, as in an action at law, except that the judgment is 
not followed by execution, but is conclusive as to the amount to be allowed by 
the Probate Court. Held, that such a suit was not removable into the United 
States Circuit Court. — Du Vivier vy. Hopkins, 116 Mass. 125. 

4. While an action between two citizens of the same State was pending in a 
State court, one of the parties removed into another State. Held, that he did 
not thereby acquire the right to remove the suit into the United States Circuit 
Court. — Vapley v. Martin, 116 Mass. 275. 

See ConstiTuTIONAL Law, 4. 


REPEAL. 

A statute imposed a penalty of $50 for certain offences. A subsequent 
statute amended the former so as to authorize a penalty of not exceeding $100, 
and contained a proviso that the second act should not apply to proceedings 
pending under the first, except so far as to change the amount of the penalty. 
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Held (1), that the first act was repealed by the second; (2), that the proviso in 
the latter was unconstitutional, as an ex post facto law; and therefore (3), that 
prosecutions pending under the first act were defeated by the passage of the 
second. — Wilson v. Ohio & Miss. Ry. Co., 64 lll. 542. 


Repvevin. — See Bankruptcy, 2; RECEIVER. 
Res Apjupicata. — See Dower, 2. 

Sate. — See Bona Fipr Purcuaser; Conrracr; Fraups, Statute or, 1, 4; 
LimiraTIONs, STATUTE OF, 3; Lis PENDENS; VENDOR PURCHASER. 
— See ConstirurionaL Law, 1. 

SEisin. — See CurteEsy. 

SHERIFF. — See JUDGMENT. 


SLANDER. 


The declaration averred that defendant, being a Roman Catholic priest, pub- 
licly, falsely, and maliciously said to his congregation, whereof plaintiff was a 
member, that plaintiff was excommunicated: per quod divers members of the 
Catholic Church (naming them), who had been accustomed to trade with plaintiff, 
ceased to do so, and plaintiff was unable to let a store to a certain person (nam- 
ing him), as he might otherwise have done. eld, on demurrer, that the words 
were actionable, and not privileged, and that the special damage sufficiently 
appeared to be the natural and proximate result of the speaking. — Servatius v. 
Pichel, 34 Wis. 292. 


SovereiGn. — See Bankruptcy, 5; Costs. 


Spreciric PERFORMANCE. — See ILLEGAL Contract, 1; VENDOR AND 
PURCHASER. 


Sprrirvuous anp InToxicaTinG Liquors. 


Where, by statute, licenses to sell liquors could be granted only to proper 
persons, who were citizens and residents of the State and county where the busi- 
ness was carried on, held, that one who, after obtaining a license, removed 
from the State, ipso facto forfeited his license, and could not continue to carry on 
the business by an agent. Krant v. The State, 47 Ind. 519. 

See ConstiruTIoNnaL Law, StraTE, 1; INDICTMENT, 1. 


Statute. — See ConstiruTionaL Law; Constitutional Law, StTaTE; 
Dower, 1; Repeat. 
SraTuTE oF Fraups. — See Fraups, STATUTE OF. 
SratuTE oF Limirations. — See Limitations, STATUTE OF. 
Stock. — See Lis PENDENs. 
Sunpay. — See Lorp’s Day. 
Supreme Court OF THE UniTED Srates. — See JuRIsDICTION, 2. 


Surety. 


The principal maker of a promissory note, after it fell due, mortgaged land 
to the payee to secure the payment of a certain sum, including the amount of the 
VOL. X. 10 
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note, which amount was referred to as secured by note; and in the mortgage 
covenanted to pay the sum at a future day named, nothing being said as toa 
suspension of the right of action on the note. Held, that such right was neither 


merged nor suspended, and that a surety on the note was not discharged. — 
Brengle v. Bushey, 40 Md. 141. 
See Bonp; JUDGMENT. 


Tax. 


1, A general statute exempting the real estate of charities from taxation, 
held, not to exempt it from assessments for municipal improvements. — Boston 
Seamen's Friend Society v. Boston, 116 Mass. 181; Children’s Mission v. Boston, 
ib. 188. 

2. Land of a county, used for county purposes, though not in terms exempt 
by statute, is not liable to taxation, either fur public purposes or for local 
improvements of a public nature. — Worcester County v. Worcester, 116 Mass. 193, 

3. A deed of trust of land was made to secure payment of the grantor’s debt. 
The debt being unpaid, the trustee sold the land, applied part of the proceeds to 
satisfy the debt, and the rest to pay taxes which had been assessed on the land, 
but wee not a lien on it. Held, that such payment was unauthorized, and that 
the grantor could recover the amount so paid of the trustee. — Schmidt v. Smith, 
57 Mo. 135. 


See Cueck; ConstirurionaL Law, 2, 3, 5; ConstrruTionaL Law, 
StaTE, 2; Deep, 2. 


TELEGRAPH. 

Plaintiff sent by defendants’ telegraph a message written on a blank, con- 
taining a printed condition exonerating defendants from liability for errors or 
delay, from whatever cause occurring, in transmission of messages sent, as this 
was, by night, at half rates. The message was in cipher. By the gross negli- 
gence of defendants’ servant it was delayed. Held (1), that the condition was 
unreasonable and void, and therefore, that defendants were liable; (2), but only 
for the amount paid for transmission. — Candee vy. Western Union Tel. Co., 34 
Wis. 471. 


Tenant aT WILL. 

By a written agreement, A. granted to B. all the coal and other minerals in 
his land, with the right to enter and remove the same, and to erect all needful 
buildings for that purpose, paying to A. a certain price per ton for all minerals 
taken; and it was agreed that B. should have the right to cease mining and re- 
move his fixtures at any time. Held, that B. took an estate at will in the land. 
(Buskirk and Perrtrr, JJ., dissenting.) — Knight v. Indiana Coal Co., 47 Ind. 
105. 

Tenant at SurreraNcE. — See Notice To Quir. 


TonnaGe. — See ConstituTIonaL Law, 5. 


TRADE-MARK. 

Plaintiffs marked iron made by them with the name *‘ Glendon.” Some years 
after, the place where their furnaces were was incorporated by the same name; 
after which, defendants established furnaces at the same place, and marked their 
iron ‘*Glendon.” Held, lawful. — Glendon Iron Co. v. Uhler, 75 Penn, St. 467. 


wa 
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Trespass. 


B. agreed to pasture A.’s cattle in his field; and afterwards, without A.’s 
knowledge, agreed with C. that the cattle should run also in C.’s field, which ad- 
joined that of B. The cattle escaped through C.’s defective fence into the close 
of D., adjoining, and did damage there. Held, that A. was not liable to D. in 
trespass. — Ward v. Brown, 64 Ill. 307. 

See Action; Trover, 1; Vexpict, 1. 


TROVER. 

1, A. having agreed to build a house for B., and furnish materials, tortiously, 
and without B.’s direction, took bricks belonging to C., who notified B. that he 
would be held liable for their value if they were used in building his house. 
They were so used, and B. paid A. the price agreed on. Held, that he was liable 
to C. in trover. — Dawson v. Powell, 9 Bush, 663. 

2. Cattle were sent, contrary to law, in 1863, to a State in rebellion. Held, 
that a person who there converted them to his own use was liable to the owner in 
trover. — Charles v. McCune, 57 Mo. 166. 


Trust aNpD TRUSTEE. 


1. One of two trustees, by power of attorney under seal, gave to his co-trustee 
full authority to do on his behalf every thing pertaining to the execution of the 
trust. Held, that such delegation of authority was illegal and void. — Bohlen’s 
Estate, 75 Penn. St. 304. 

2. A man having made a will leaving all his property to A., wrote a letter to 
A. explaining his wishes as to the division and distribution of the property. A. 


wrote at the foot of the letter, and signed, a promise to carry out the testator’s 
wishes. Held, that he was a trustee according to the terms of the letter. — 
De Laurencel v. De Boom, 48 Cal. 581. 

See Cuarity; Deceit; Girt; Lis PENpeNs; Tax, 3. 


Utrra Vires. — See Corporation, 1. 
UsaGr. —See Insurance (MaRINe). 
Usury. — See Corporation, 1. 
VARIANCE. — See INDICTMENT, 2. 


VENDOR AND PURCHASER. 

An agreement was made for the sale of land with buildings on it, the vendor 
to furnish an abstract of title, and to have the option, if the title should be ob- 
jected to, either to make it good, or cancel the agreement. The abstract was 
furnished, and the purchaser notified the vendor that the title was bad, and that 
he must exercise his option within twenty days. Two days after such notice, the 
buildings were destroyed by fire; and four months after, the vendor made his 
_ title good, and the purchaser filed a bill for specific performance. Held, that he 
was entitled to it, with an abatement out of the purchase-money on account of 
the loss of the buildings. — Lombard v. Chicago Sinai Congregation, 64 Ill. 477. 

See Fraups, Statute or, 4; Liwrrations, Statute oF, 3; Notice To 
Quir. 
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Verpicr. 

1. The plaintiff counted on a trespass at common law, and also on a statute 
to recover treble damages, and had a general verdict in his favor. Held, that 
he was entitled to judgment for single damages only. — Shrewsbury v. Bawtlitz, 
57 Mo. 414. 

2. On an indictment for murder, the verdict was, guilty of manslaughter. 
There being two degrees of manslaughter known to the law, held, that the pris- 
oner was properly sentenced as on a conviction of the higher degree. — Welch v. 
The State, 50 Ga. 128. 

Warr. — See Gamina. 
Watver. — See Insurance (Fire), 3, 4. 
War.—See Conrracr, 2, 3; Municipan Corporation, 2; 
Trover, 2. 
Warranty. — See [nsurance (Fire), 2. 


Way. 
Action to recover a penalty imposed by statute for ‘* wilfully obstructing” 
ahighway. Held, that defendant was not liable if he bona fide believed that the 
locus was not a highway; and therefore that evidence that he was told so by the 
town supervisors, who had the general control of ways in the town, was admissible. 
(Lyon, J., dissenting.) — State v. Preston, 34 Wis. 675. 
See NEGLIGENCE, 2. 


Wipow. — See Dower, 1, 2. 


Wut. — See Cuarity; Devise; Erection (1n Equiry); Power; Trust, 1. 


Worps. 
‘* At any time from this date to Dec. 31." —See Conrract. 
‘* Duty of Tonnage.” — See ConstituTionaL Law, 5. 
** Loss caused by Explosion.” — See Insurance (Fire), 1. 
“© The Balance of my Money.” — See Devise, 1, 
‘* Within the Inclosure.” —See DamaGE Feasant. 
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BOOK NOTICES. 


A Treatise on the Law of Trespass, in the Twofold Aspect of the Wrong-and the 
Remedy. By Tuomas W. Waterman. Vol. II. New York: Baker, 
Voorhis, & Co. 1875. 


Tuts volume has certain merits which we cheerfully commend. The style 
is concise; the cases, on the whole, fairly stated; and the selection of topics 
is, as far as it goes, practical; and we have no doubt the book will prove of 
considerable service for some time. 

But there is another side to be considered. Mr. Waterman claims that 
the accumulation of decisions has rendered treatises on separate topics abso- 
lutely necessary, and by inference that his book is such a necessity. We 
cannot assent to either of these propositions. We opine that for the general 
run of modern text-books there was, with some notable exceptions, no abso- 
lute necessity, and for some no necessity at all; that the matter could have 
been more clearly, reliably, and economically presented in a topical digest; 
and that a few years will render obsolete most of these treatises, — a fate to 
which we fear the present volume will form no exception. 

In the first place, our author’s plan is faulty; in the second place, such as 
it is, it is not consistently pursued. The subject is treated ‘‘in the twofold 
aspect of the wrong and the remedy;’’ ‘* which,’’ as the candid bard of the 
Bab. Ballads says of one of his own metaphors, ‘‘is pretty, but we don’t 
know what it means.’’ What the remedy includes is plain enough; but as 
the ‘‘ wrong ’’ seems necessarily to include not the wrongful act only, but all 
the varieties of circumstances under which, and of persons by whom, this may 
be committed, the treatise has no necessary limits short of the entire domain 
of the common law. Hence the practitioner will find many a hiatus, and of 
topics essentially connected with those discussed in the text. Thus, with 
much about diversion of streams, the nice questions concerning interruption 
of surface drainage, as in Gannon v. Hargadon, 10 Allen, 106, &c., and the 
relation of these cases to the principle enounced in Fletcher v. Ryland, 3 Ho. 
Lo. Cas. 330, Shipley v. Fifty Associates, 106 Mass. 194, &c., are wholly 
omitted. 

Again, the proposed division into trespass to personal and to real estate 
is by no means observed; and in the present volume, which professes to be 
‘‘exclusively ’’ devoted to the latter branch. cases are very oddly mixed. 
Chapter IV. treats of ‘‘ Trespass concerning Animals;’’ but we pass at once 
from cattle doing damage to realty. §§ 855-9, to the general liability of 
owners of dangerous animals, irrespective of place, §§ 860-3; and § 870 be- 
. gins: ‘*‘ Where dogs fight and one of them is killed, the owner of the dog that 
is killed cannot have satisfaction for his loss from the owner of the victo- 
rious dog.’’ ‘‘ This,’’ as the Countess of Kew remarks, ‘‘is very satisfac- 
tory to know,”’ especially to those gentlemen who invest their money on the 
valor of the canine species; but what it has to do with real estate we are ata 
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loss to divine, unless it was because the fight came off on ¢erra firma, and not 
in a balloon or at sea. 

Nor has Mr. Waterman been careful to go in all cases to original author- 
ities. Thus in § 1169, by hastily copying the opinion in Dustin v. Cowdrey, 
23 Vt. 631, he has not merely repeated in terms the garbled quotation from 
Lord Hale’s note to Fitzherbert as there given, with the radical error 
involved therein (corrected in our pages, Vol. IV. pp. 441-2), but has 
fathered upon Lord Hale several lines of Mr. Justice Redfield’s decision, in 
consequence of the latter’s omission of the final quotation marks. A mo- 
ment’s examination of Fitzherbert would have detected both errors. 

We cannot but feel, therefore, that the present volume exhibits too many 
marks of compilation for sale, and too few of thoughtful labor and patient 
digesting, to entitle it to more than a limited term of usefulness. 


Lectures on Jurisprudence, the Philosophy of Positive Law. By the late Joun 
Austin. Abridged from the larger work, for the use of Students. By 
Roxsert Campsett, of Lincoln’s Inn, Barrister-at-law. New York: 
Henry Holt & Co. 1875. 

Lawyers look with little favor on abridgments. They prefer the entire 
work of an author, bulky and cumbersome as it may be. All attempts in 
America to condense even the English Reports by omitting from them those 
cases relating solely to local institutions and local statutes have been given 
up, the profession preferring to decide for themselves what cases in them are 
of value on this side of the Atlantic and what are not; and we have even 
heard able lawyers disapprove of Professor Greenleaf’s omission of certain 


titles in Cruise’s Digest, in the valuable edition he prepared of that able 
work. 


Mr. Campbell, however, has prepared the handy volume before us for the 
use of students; and its compactness, and the discrimination which the editor 
has displayed in abridging the larger work, will make it an excellent book for 
the purpose that he designs it for. Our doubt about the utility of his 
attempt arises from our not believing that Austin is an author who will ever 
be read by beginners in the law, and also that students who do read him 
will prefer the unabridged lectures. We do not think that any practical 
benefit, by ordinary law students, would be derived from perusing him until 
a very late period in their juridical studies. We prefer the old curriculum 
that most students follow in this country, — Blackstone, Stephen on Pleading, 
Kent, and so forth. The value of analytical writers on the law is very great, 
and we regret that there is none who can be usefully placed in the hands of 
a student at an early stage of his studies; but, whether there is such a book 
or not, we feel certain that Austin’s book is not one. We fully admit his 
claim to a high place as a distinguished author, a deep thinker, and a man of 
great analytical powers; but we do not place him so high as to think him by 
any means infallible, or as to consider him an author whom it would be wise 
for any one to study deeply until, by previous training and knowledge, he is 
competent to eliminate the true from the untrue in his system. His defini- 
tions and arrangements strike us as to a great extent arbitrary; and, although 
arbitrary definitions and arrangements of the law may be of great practical 
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utility, we doubt the practical value of a definition of jurisprudence that 
includes and necessitates long metaphysical discussions of the foundation of 
moral obligation and the doctrine of utility, and excludes, as belonging to the 
science of morals, the whole field of international law. We have had occa- 
sion heretofore (5 Am. Law Rev. 4-6) to state some of our objections to Mr. 
Austin’s definition of Jaw. 


A Treatise on the Law of Homicide in the United States, to which is appended 
a Series of Leading Cases. By Francis Wuarton, LL.D., author of ‘‘ A 
Treatise on the Criminal Law of the United States,’ ‘‘ A Treatise on 
Negligence,’’ ‘‘A Treatise on the Conflict of Laws,’’ ‘+ Precedents of 
Indictments and Pleas,’’ ‘‘ State Trials of the United States,’’ &c. 
Philadelphia: Kay & Brother. 1575. 

Wuoever has had occasion, of late, to intervene in the trial of a capital 
case, especially when the fashionable defence of insanity was set up, must 
have had a lively sense of the inadequacy of any modern text-book to the de- 
mands of such an emergency. Mr. Wharton has now, we think, adequately 
met that demand, by this new edition, or rather new work, — for, as he truly 
says, in this ‘‘ only partial fragments of its predecessors can be found,’’ — 
on the Law of Homicide. On the points which we have had occasion recently 
to examine, we find evidence of great care and diligence, and the cases, with 
rare exceptions, are stated with accuracy and satisfactory fulness; though 
upon the application of the doctrine of reasonable doubt there are two recent 
and noteworthy cases which seem to have escaped Mr. Wharton's vigilance, — 
Reed’s case in Maine, and Costley’s case in Massachusetts. In the former — 
reported in 62 Maine, 129— there is a marked departure from the stereotyped 
mode of charging in such cases, indicating at least a disposition to confine 
the application of the doctrine, in its full force, to the essentials of the crime. 
It is possible also that the eminent judge who gave the charge, Mr. Chief 
Justice Appleton, is of the opinion, as many others are, that murderers and 
other villains have had aid and comfort enough from the manner in which 
this doctrine has been made to do duty in the administration of criminal jus- 
tice. In the latter case, however, — not yet reported in the regular series, — 
there is no evidence of any such tendency; on the contrary, the doctrine was 
there applied in all its force, if the reports in the press are correct, to a fact 
which has little or nothing to do with the question of guilt or innocence; 
the jury being told that in order to convict they must be satisfied beyond a 
reasonable doubt that the murder was done in the county of Norfolk. Now. 
taking the absence of a reasonable doubt to be, what it is usually said to be. 
a moral certainty, no one who has only read the evidence can be, morally or 
otherwise, certain that the killing was not done in Suffolk or Plymouth coun- 
ties. Upon the evidence it might well have been either; at least, it was by 
no means certain in which it took place, whether in Norfolk, Suffolk, or Ply- 
mouth; and if the rule of law given to the jury had been apprehended, — 
we say apprehended, for we do not like to think they disregarded it, —how- 
ever much their common-sense must have pressed upon them the utter insig- 
nificance of the fact whether the murder took place on one side of a rail fence 
or the other, provided Costley was the murderer, — Costley would have 
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escaped, not only at the trial in Norfolk, but also in subsequent trials, upon 
the same law and evidence in Suffolk and Plymouth. There are also indi- 
cations that the British courts are looking in this direction; and it may be 
that before another edition of this work is called for, which we hope will not 
be long, Mr. Wharton will have to record, among other notable changes in 
the criminal law, the fact that the application of the doctrine of reasonable 
doubt will be confined strictly to such facts as go to make up the corpus 
delicti. 

We congratulate Mr. Wharton and the profession upon the completion of 
this capital book on a capital subject. 


Practical Suggestions for the Management of Law-suits and Conduct of Litiga- 
tion, both in and out of Court. By Joun C. Reep, Counsellor-at-law. 
New York: James Cockroft & Co. 1875. 

We have been inclined to ask ourselves, during our perusal of this book, 
how it would strike a layman, imbued, as the community ought to be, with 
the idea that in courts of justice cases are decided on their real merits. We 
fancy it might startle him to learn at the outset that ‘+ It cannot be claimed 
that the event of any given case can be calculated with exactness, for litigation, 
even when best understood, is not a science any more than warfare; but, like 
warfare, it is an art wherein accident and fortune are of much avail. _Liti- 
gation has in it no such certainty as the game of chess. It rather resembles 
the game of whist, in which sometimes the luck of the tyro will on a par- 
ticular hand vanquish the skill of the veteran.’? He might clumsily inter- 
pret our author’s simile as meaning that a man might as well settle his 
disputes by a game of whist as by an appeal to the court, a view which the 
profession cannot afford to countenance. It would be difficult to explain to 
him that though the law is so well settled that every one is conclusively pre- 
sumed to know it, and though it is assumed with equal reason that no false 
witness can stand the ordeal of cross-examination, yet the issue even of a 
suit on a promissory note is never certain. It might be even more difficult 
to make him understand how important it is to the proper administration of 
justice, that each counsel should as far as possible conceal from his opponent 
the evidence which he intends to offer at the trial, and the points which he 
intends to make in attack or defence; how necessary that each should so con- 
duct the examination and cross-examination of a witness as to elicit no fact, 
however material to a proper decision, which can aid his opponent, to the 
end, as our layman might perhaps observe, that a case as far from the true 
one as possible may be presented to the court. We would not be understood 
as upholding the layman in his crude conclusions, or as impeaching the 
wisdom of those salutary rules, the value of which a professional education 
has enabled us to understand; but itis impossible to read a book like our au- 
thor’s without recognizing the fact that the success of a litigant depends far 
too little on the justice of his cause. We may well consider whether the code 
of professional ethics does not need an occasional amendment, lest the raison 
d’étre of the whole profession, the accomplishment of justice, may be lost sight 
of amid the struggle of the individual members to win their own cases. 

To return to the book under consideration ; we have read it with profit 
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and pleasure. Mr. Reed’s suggestions are eminently practical, and his advice 
issound. His rules no lawyer can afford to neglect, if only that he may pre- 
vent his opponents from winning bad cases. Nor would we leave it to be 
inferred from what we have said that his views of professional ethics are un- 
sound. ‘There is no rule which he lays down as essential to success which is 
not constantly recognized and applied, more or less perfectly, by every member 
of the profession. It is only when they are stated in black and white, and 
their operation illustrated by examples of their application, that their tendency 
is brought distinctly home to the mind, and their questionable character as 
aids to the attainment of justice made manifest. Unless it is that Mr. Reed 
urges too strongly the employment of various devices to prevent an opponent 
from learning one’s secrets, we find nothing in his views of professional duty 
which the educated sense of the profession will not approve. His pages are 
enriched with quotations from various authors who have preceded him in his 
field, from Quintilian to Bishop, and with illustrative anecdotes, so that the 
book is entertaining as well as instructive. It contains, in short, just the sort 
of advice which an old lawyer would give a young one, and which the young 
one needs, — the unwritten rules of the game, which every good lawyer in time 
discovers for himself, but which he learns too trequently at the expense of 
his clients. It might, perhaps, be condensed to advantage; but as it stands it 
will undoubtedly prove a useful book, though one which is more likely to be 
read once than frequently consulted. We commend it to the attention of the 
profession, believing that, if its author’s advice is followed, fewer cases will be 
brought, and those which are, will be better and more expeditiously tried. 

We are tempted to add a bit of personal experience tor the benetit of those 
who do not take Mr. Reed’s conservative views as to the true method of cross- 
examination. Some time ago the writer, while waiting in court, watched the 
trial of a case where the plaintiff sought to recover damages tor a breach of war- 
ranty. ‘The defendant had sold him a horse, with an express warranty that 
he was sound and kind, and free from all ++ outs.’’ ‘he next day the plaintiff 
noticed that a shoe was loose, aud undertook to drive him into a blacksinith’s 
shop to have him shod, when the horse exhibited such violent reluctance that 
he was obliged to abandon the attempt. Repeated efforts made it evident 
that he never would be shod willingly, and therefore he was obliged to sell him. 
The defendant called two witnesses. ‘he first, an honest, clean-looking man, 
testified that he was a blacksmith, that he knew the horse in question perfectly 
well, and had shod him about the time referred to in the plaintiff ’s testimony. 
‘** Did you have any ditliculty in shoeing him ?”’ asked the defendant’s coun- 
sel. ‘+ Not the least. He stood perfectly quiet. Never had a horse stand 
quieter.’? The other, a venerable-looking man, with a clear, blue eye, testi- 
tied that he had owned the horse, and that he was perfectly kind. ‘+ Did you 
ever have any trouble about getting him into a blacksmith’s shop?”’ 
** Well, sir, 1 don’t remember that I ever had occasion to carry him to a 
blacksmith’s shop while I owned him.”’ 

The plaintitf’s counsel evidently thought that cross-examination would 
only develop this unpleasant testimony more strongly, so he let the witnesses 
go. ‘The jury found for the defendant. 

The next morning, as the writer was sitting in court waiting for a verdict, 
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aman behind him, whom he recognized as the blacksmith, leaned forward 
and said : ** You heard that horse case tried yesterday, didn’t you? Well, 
that feller who tried the case for the plaintiff didn’t know how to cross- 
examine worth a cent. I told him that the horse stood perfectly quiet while 
I shod him, and so he did. I didn’t tell him that | had to hold him by the 
nose with a pair of pincers to make him stand. ‘The old man said he never 
took him to a blacksmith’s shop while he had him. No more he did. He 
had to take him out into an open lot and cast him before he could shoe him.” 

This may perhaps help to convince our layman that it is not always the 
lawyers who are responsible for the failure of justice. 


A Manual of Practice in the Courts of the United States. Embracing the 
Revised Statutes of the United States relating to Federal Courts and Prae- 
tice therein, together with the Rules and Orders promulgated by the 
Supreme Court of the United States, and the latest Amendments thereto. 
With Notes referring to Decisions of the Federal Courts. By Rosert 
Desry, Attorney-at-law. San Francisco: Sumner, Whitney, & Co. 1875. 
Tue contents of this little volume are fully stated on the title-page, which 

speaks for itself; and our examination of it has satisfied us that the compiler 
has done his work well. It requires no little care and labor to make such a 
manual full and accurate; but Mr. Desty, to all appearance, has spared 
neither. ‘The contents are well arranged, the page so divided and paragraphed 
as to make it easy for the reader to find what he seeks, and the index seems 
complete. ‘The publishers, on their part, have bound it neatly, and have made 
it a volume of convenient and easily-handled shape and size. We have no 
doubt that the profession will find it a very useful book, containing a great 
deal of matter which is nowhere else so easily accessible. 


Leading Cases on the Law of Torts, determined by the Courts of America and 
England. With Notes. By Metvitte M. BigeLow. Boston : Little, 
Brown, & Company. 1875. 

Sir Matruew Ha tr, being asked by a father what books his son should read 
to become a lawyer, replied : ‘* If he is to become a profound lawyer, let him 
study the Year Books. If he wishes to be a superficial lawyer, he may read 
Coke’s Reports.’’ 

Notwithstanding this distinction between the training of the jurist and the 
mere practitioner (which has been so carefully preserved in our own time), 
yet the division of labor, special development, and other grovelling tendencies 
of civilization early caused such innovators as Comyns and Bacon to digest 
and abridge the masses of law which had already collected. Against the 
tendencies of their work and his own in this direction, Mr. Justice Metcalf, in 
his digest, has characteristically warned his reader in the following phrase upon 
the title-page: ‘* Cavendum autem est, ne summe iste reddant homines 
promptos ad practicam, cessatores in scientia ipsa.” 

But, as Sidney Smith said, ‘* Since the flood the term of man’s life has been 
limited to threescore years and ten, and one can no longer afford to lounge 
for ten years over a pamphlet; ’’ and from digests of the whole law, and from 
leading cases selected as bearing on divers subjects, there have followed 
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treatises upon particular branches of the law, and at last even collections of 
cases upon such anomalous heads as the law of telegraphs and the law. ~ 
horses, — divisions, by the way, which would have somewhat surprised our 
friend Blackstone. 

The practice of the law demands even such books as the latter. No man 
can now be conversant with all the decisions, especially with the wilderness of 
cases, the growth of those germs of the common law which have fallen in the 
fruitful soil of the Western continent. 

And these books are useful to all classes of lawyers, though they are 
probably used in different ways by the different members of the profession. 

The learned counsel, after determining a priori the principles of law and 
the application of them to a particular state of facts, may well resort to these 
treatises to see if there is any thing in the cases in conflict with his notions. 
The superficial practitioner, the young lawyer at the bar who is pushed into 
the profession before he is fitted for it, when a case comes into his office 
against a railroad company, reads some collection of railroad cases to see how 
uearly some decision therein will fit his case. But the general fact is true 
that the ‘‘importunities of business,’ as Mr. Bigelow calls it, demand this 
kind of work; and the only anxiety with the profession is that the work upon 
these royal roads to learning shall be faithfully performed. 

Mr. Bigelow is well known to the profession by his fruits; and his name 
upon the title-page of a treatise or collection of cases is a very good assurance 
that one may expect to find faithful and exhaustive and intelligent labor. He 
has already tried his hand upon the law of estoppel, and has made a collection 
of cases upon the law of life and accident insurance; and both, we think, have 
been found of great use to the bar. But our author is not the hurried, super- 
ficial practitioner. He is one of the increasing class of men, still young, who 
are content to be philosophical students of the law, — to consider in the alcoves 
of the library the ancient history, as well as the modern application of the law, 
without sharing in the contests or dust of the forum. Upon this class will 
rest in the future, we think, the reputation of America in the pursuit of the 
only science in which our countrymen have been distinguished. 

This collection of leading cases is well selected and symmetrically arranged, 
as we think. Indeed, some large classes of torts, as statutory and marine torts, 
are left out for the purpose of maintaining the symmetry of the work. 

The author has confined himself to cases illustrating the typical branches 
of his subject, and in his arrangement of the work has divided the subject 
as follows : First class. Deceit, slander and libel, malicious prosecution, con- 
spiracy. Second class. Assault and battery, false imprisonment, seduction, 
trespasses, conversion, nuisance, dangerous animals or works. obstructing 
water and support of ground and buildings. Last, negligence. 

This arrangement, which was suggested to the author by a writer in this 
Review (7 Am. Law Rev. 652), is as good as another; for although 
no absolutely philosophical division can be made, and the various classes of 
cases are marked by no sharp lines, yet it will be seen that our notion of the 
kind of wrong practised in each case of a class is somewhat like that practised 
in each of the other cases of that class. For instance, an element in all the 
wrongs of the first class seems to be ‘‘a consciousness of villany ’’ on the 
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part of the wrong-doer. Whereas there is no moral turpitude involved in 
the negligence of a common carrier, or in being the owner of an animal which 
does an injury. 

A new feature is also to be remarked, and to this the author confesses 
great partiality. ‘There is added to the cases collected a series of notes con- 
taining a history of the topic under examination, entirely independent of the 
present state of thelaw. These historical notes are very instructive, and to the 
older lawyer present matters in a more acceptable form than the common text- 
book. 

We shall learn with interest how such an arrangement works in every-day 
use. It is unnecessary to comment upon the workmanship of a book from 
the type of the modern Aldus. What it is goes without saying. 


The Law and Practice of Surrogates’ Courts. By Amasa A. Reprienp. 
New York : Baker, Voorhis, & Co. 1875. 


WE can heartily recommend Mr. Redfield’s book. He is already well known 
to the profession as a legal writer by that excellent Treatise on the Law of 
Negligence, prepared jointly by Mr. Shearman and himself. That publication, 
like this, bears the marks of careful labor, painstaking investigation, anda 
personal familiarity not only with the theory, but with the actual practice. of 
the law in the courts. The present work, however, does not have the same 
general value to the profession as the author’s work on Negligence, and 
must necessarily, from the limited character of the subject, be of more value 
to those members of the profession practising in the New York Surrogates’ 
Court than to the general student. For that special use, however, it seems 
to us to be admirably adapted. 

The book begins with an interesting and able ‘‘ introductory note,”’ as the 
author himself calls it, in which Mr. Redfield traces the jurisdiction of the 
court of probate from the early English and Dutch tribunals down to that of 
the present Surrogates’ Court, and which is well worth careful study. It then 
takes up the different proceedings before the court, such as those upon Wills, 
Inventories, Administrations, Executors’ and Administrators’ Liabilities, 
Legacies, Accountings, Appeals, and similar matters, and devotes to each 
subject a carefully written and exhaustive chapter. To the end of the book 
is added a most complete and useful series of forms, and an excellent index. 
The printing, binding, and the mechanical execution of the work are admirable; 
and we rejoice that every year a noticeable improvement takes place in this 
important particular. 

There is one peculiarity in the arrangement of the text which is novel, and 
in most law-books would be very puzzling and annoying. In this work, how- 
ever, which is essentially a book of practice, and which does not treat of the 
general principles or of the unsettled theories of the law, it is of minor im- 
portance. We refer to the interpolation, into the text of the work, of the cita- 
tions from the reported decisions and revised statutes which ordinarily are 
and should be included in the foot-notes. This suggests somewhat too 
strongly the drawing up of a brief, and distracts the attention of the reader. 
The cases cited are almost all of them from the New York Reports, as would 
naturally be expected. The usefulness of the work is of course restricted; but 


we V 
the | 
| as M 
Rep: 
\ 
( 
d 
| the 
pres 
| tice 
cast 
full 
isa 
| inte 
app 
3 Wi: 
less 
por 
neg 
wit 
of 
pre 
cla 
hir 
| imt 
no! 
al 
of 
St 
an 
fe 
m 
j ha 
a 
n 
ne 
| M 
d 
te 
ti 
c 
0 


BOOK NOTICES. 157 


we wish that a similar work could be given to the profession here, relating to 
the practice in our Probate Court. It would be of great value, if as well done 
as Mr. Redfield’s work. 


Reports of Cases argued and determined in the Supreme Court of Wisconsin. 
With Tables of the Cases and Principal Matters. By O. M. Conover, 
Official Reporter. Vol. XXXV. Containing Cases determined at the 
June Term, 1874. Chicago: Callaghan & Co., Law Publishers. 1875. 
Tue title-page of this volume does not contain a statement of the fact that 

the book opens with an account of the proceedings on the occasion of the 
presentation to the court of a portrait of Charles Dunn, the first Chief Jus- 
tice of Wisconsin, which took place in April, 1873. A careful perusal of the 
cases here reported has satisfied us that the reporting is accurately and care- 
fully done, and that the decisions of the court are well considered. The book 
is a creditable one to the reporter and to the publishers, and contains many 
interesting cases. We notice, however, that a noxious disease, that made its 
appearance among the lawyers of Missouri some time since, has crept into 
Wisconsin, and seems to have fastened its deadly fangs upon the mind of no 
less a person than Mr. Chief Justice Dixon. For in Jalie v. Cardinal, re- 
ported at page 118, which involved the question of how far the contributory 
negligence of a guest, in getting drunk and going to bed in the day-time 
without locking his door, relieved the innkeeper from responsibility for loss 
of his money by theft, the Chief Justice in deciding that that question was 
properly left to the jury, says: ‘*If drunk, the plaintiff might still have 
claimed the protection of his host, as did Falstaff, when he fell asleep * be- 
hind the arras,’ and might say with him, ‘ Shall I not take mine ease in mine 
inn, but I shall have my pocket picked?’ which seems to be a further proof, 
not noticed by the advocates of that theory, that Shakespeare was a lawyer, 
and therefore that Bacon wrote Shakespeare.” 

We also notice the customary tenderness of the rights of persons accused 
of crime —the glory of Anglo-Saxon jurisprudence —in Taylor v. The 
State, page 298, where the court, in overruling all the assignments of error 
and sustaining the verdict below, reverse the judgment sentencing the de- 
fendant to pay a fine of jive dollars and costs, on the ground that the mini- 
mum sentence allowed by law was a fine of ten dollars, and that the accused 
had the undoubted right to be fined at least ten dollars. 

And, carrying our investigations still further, we find reported at page 410 

a cause, or more properly a ‘‘ matter,’’ entitled, ‘‘ In the Matter of the Ap- 

pointment and Removal of the Janitor of the Supreme Court.’’ We find 

neither plaintiff nor defendant, no counsel, no briefs, no statement of facts, 
nothing but an ex cathedra pronunciamento of the court; and we desire to call 

Mr. Conover’s attention to the fact that his title-page of ‘‘cases argued and 

determined ’’ is not broad enough to cover the interesting matter he gives 

to his readers. It seeins that the superintendent of public property attempted 
to remove the janitor of the court, a man appointed by them and paid by the 
state on a pay-roll prepared by the superintendent aforesaid. This the 
court decline to allow, and say that the power to appoint and remove at its 
own pleasure its janitor is inherent in every court of record, and especially in 
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one of last resort, and that it is a power that cannot be taken away or 
restricted, and that the appointee would have his action against the state for 
his salary, even if the legislature should refuse to make an appropriation 
therefor. It is unnecessary perhaps to add that this was the unanimous con- 
clusion of the court. . 

In Morrow v. Wood, page 59, it is held that a parent has a right to require 
his son to decline to study geography, and that the teacher of a public school 
which that son attends has no right to whip him in order to compel his diso- 
bedience to his father’s order. 

Bach v. Parmely, page 238, decides that, in an action against a husband 
for necessaries furnished to his wife, the wife is a competent witness to show 
acts of cruelty compelling her to leave his house. 

Pages 425 to 608 are devoted to the famous railroad litigation on the con- 
stitutionality of the Potter Act, so called, to which we directed the attention 
of our readers at some length in 9 Am. Law Rey. 212. 


Digest of Decisions in the Courts of Last Resort of the Several States contained in 
The American Reports, from Volumes I. to XII. inclusive. By Isaac Grant 
Tuompson. 1870-1875. Albany: John D. Parsons, Jr., Publisher. 1875. 
As implied by the title-page, this book is an index — in the form of a digest 

— to the twelve volumes of American Reports already published. To complete 

the set, to its owner, this digest, we should think, will have value, and this per- 

haps furnishes the excuse for its publication. As a work to be consulted by 
practising lawyers, it naturally should meet with a very limited sale, except to 
those who are the owners of the series of reports, or who do not have access 
to other more general and more complete works. As a topical digest, it must, 
of necessity, be incomplete. As an index, however, it seems to be well done. 


A Practical Treatise on the Law of Nuisances in their Various Forms : including 
Remedies therefor at Law and in Equity. By H. G. Woop, Attorney and 
Counsellor at Law. Albany: John D. Parsons, Jr. 1875. 


Nuisances are certainly sufficiently abundant to justify the existence of a 
book exclusively devoted to them. Indeed, we think that the law on the sub- 
ject is likely to receive fresh attention and new development in the immediate 
future. The education of the public in sanitary science leads them to detect 
nuisances in many things, which they have been wont to bear with patience 
as ills for which the law knew no relief; and there is an increasing disposition 
to remedy defective drains or abate unpleasant manufactories or even one’s 
neighbor’s ill-conceived bow-windows, by proceeding against them as nui- 
sances. The interests involved are so large, and the questions raised so 
important to the general public, that we may expect much sharply contested 
litigation before the law on many points becomes finally settled. Mr. 
Wood’s book, therefore, comes opportunely. 

His modest preface does scant justice to its merits. We have examined it 
with some care, and are satisfied that it is the result of much honest and 
faithful labor, and that it is a very complete compendium of the law on the 
subject of which it treats. The citations are full, and the treatise will prove 
of great practical use to all who have occasion to consult it. It is a good law- 
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book. It is not, however, entitled to rank in the first class. If its author 
would carefully go over it again, and strike out every unnecessary word and 
every repetition of the same proposition, making some changes in the arrange- 
ment of his matter, so that each proposition should be stated in its logical 
place, we fancy he would be surprised to find how much smaller his book 
would be. The process is, of course, laborious; but it makes the difference 
between a good book and a very good one, and we could wish that authors 
would adopt it. Mr. Wood is not conspicuously verbose; but he is far from 
concise, and much inclined to repeat. 

One proposition attracted our attention, and we are inclined to question 
it. He says (§ 833): ‘* Except in those states where special provision is made 
therefor by statute, no power exists in a court of law to direct the abatement 
of a nuisance after a verdict establishing it, either in an action for damages 
or under an indictment. The old common-law remedies involving an abate- 
ment have become obsolete, and passed into disuse.’? No authority is cited 
in support of this statement; and as we see no reason to doubt the correctness 
of the author’s claim that no decisions of importance have escaped his atten- 
tion, we infer that none exists. Within a few years we have known the 
power to abate after verdict upon an indictment claimed without question by 
the court in a very sharply contested case in Massachusetts, where it was not 
exercised, simply because the court, after a hearing, found that the nuisance 
had been abated, so that no order was necessary. We find, moreover, other 
statements in Mr. Wood’s book apparently inconsistent with the proposition 
we have quoted. Thus, in section 729, he says: ‘‘ A private person may not 
of his own motion abate a strictly public nuisance, under any circumstances. 
The offence is one which can only be reached and prevented by indictment or 
by proceedings in equity at the suit of the people by its proper officers.’’ 
And he cites with approval the opinion of Marvin, J., in Grigjith v. McCul- 
lum, 46 Barbour, who says: ‘* That which is exclusively a common or public 
nuisance cannot lawfully be abated by the private acts of individuals. The 
remedy is an indictment,—a criminal prosecution; unless the statute has 
provided some other remedy.’’ As in many cases the remedy by indictment 
is preferable to a suit in equity, it would be well to have no doubt as to the 
power of the court to order an abatement after verdict upon indictment, and 
it cannot be said that Mr. Wood leaves the point beyond question. We 
would suggest also that the maxim which underlies the whole law of nui- 
sances, and which therefore Mr. Wood quotes frequently, ‘‘ Sic utere tuo ut 
alienum non ledas,’’ should not be printed without the ‘ ut,’’ as he inva- 
riably has it. 

The book is well printed and firmly bound. 


Law and Practice in Bankruptcy. The Practice in Bankruptcy, with the Bank- 
rupt Law of the United States as amended, and the Rules and Forms; 
together with Notes referring to all Decisions reported to August 1, 1875. 
By Or.anpo F. Bump, Register in Bankruptcy. Eighth edition. New 
York : Baker, Voorhis, & Co. 

As the author says in his preface, his ‘‘ aim has been to make a practical, 

not a theoretical work;’’ and his convenient and popular manual is not a 
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treatise on bankruptey, but a digest. The great number of courts in which 
bankruptcy cases are adjudged produces a rapidly accumulating mass of deci- 
sions; and the editions of a good digest which seeks to include them all must 
appear at short intervals, to meet the wants of the practitioner. This eighth 
edition bears the marks of the same diligence and promptness in collecting the 
recent cases which have given Mr. Bump undisputed possession of his field 
heretofore. Perhaps its increasing stoutness may induce him, before long, to 
recast the work in such a form as to obviate the necessity of so much repeti- 
tion as the plan which he now adopts has required. 


The Law Magazine and Review. A monthly Journal of Jurisprudence and 
International Law, for both branches of the legal profession. New Series. 
No. VII. Vol. 1V. July, 1875. London: Reeves & Turner. 


WE always read this magazine with interest, and the number before us 
contains several articles of high character: notably Lord Selborne’s address 
on Legal Education, and an article entitled ** On the Facility of Administer- 
ing Law which includes Equity,”’ from the pen of Sir Edward S. Creasy, 
Chief Justice of Ceylon. We are sorry to say, however, that this number 
shows very careless proof-reading, — a fault that ought never to be found in an 
English monthly magazine. 


Purdy’s Law and Business Chart of the United States and Territories. Compiled 
from the latest official sources, by James H. Purpy. St. Louis, 1875. 


The National Bankruptcy Register Reports. New York, N.Y. 
The Internal Revenue Record and Customs Journal. New York, N. Y. 
The Physiological and Medico-Legal Journal. New York, N. Y. 
The New York Medical Journal. New York, N.Y. 

The Pacific Law Reporter. San Francisco, Cal. 

The Pittsburgh Legal Journal. Pittsburgh, Pa. 

The Western Jurist. Des Moines, Iowa. 

The Monthly Western Jurist. Bloomington, Ill. 

The American Law Register. Philadelphia, Pa. 

The American Law Times and Reports. New York, N. Y. 

New York Weekly Digest. New York, N. Y. 

Chicago Legal News. Chicago, Ill. 

The Central Law Journal. St. Louis, Mo. 

The Law Times. London, Eng. 

‘The Solicitor’s Journal and Reporter. London, Eng. 

The Southern Law Review. St. Louis, Mo. 

The Albany Law Journal. Albany, N. Y. 
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The Legal Intelligencer. Philadelphia, Pa. 

The Legal Chronicle. Pottsville, Pa. 

The Legal Gazette. Philadelphia, Pa. 

The Canada Law Journal. Toronto, Canada. 
The Lower Canada Jurist. Montreal, Canada. 
Weekly Notes of Cases. Philadelphia, Pa. 
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American Law Review. Vol. 9, 1874-5. 8vo, sheep, $6.00. Little, Brown, & Co., 
Boston. 

American Railway Reports: A Collection of all Reported Decisions relating to Rail- 
ways. By John A. Mallory. Vol. 4. 8vo, sheep, $6.00. James Cockcroft & 
Co., New York. 

American Reports. Edited by Isaac Grant Thompson. Vol. 14. 8vo, sheep, $6.00. 
John D. Parsons, Jr., Albany. 

Archbold’s Justice of the Peace. Twelfth edition. Post 8vo, cloth, 32s. Shaw & 
Son, London. 

Beecher Trial. Official Report of the Trial of Henry Ward Beecher. With Notes 
and References, by Austin Abbott. Vol. 1. 8vo, sheep, $4.50. George W. 
Smith & Co., New York. 

Best’s Principles of the Law of Evidence. First American, from the Sixth London 
edition of John A. Russell. Edited by James Appleton Morgan. Vol.1. 8vo, 
sheep, $7.50. James Cockcroft & Co., New York. 

Browne’s Principles of the Law of Rating Hereditaments in the Occupation of Com- 
panies. 8vo, cloth, 25s. Stevens & Haynes, London. 

Bump’s Law and Practice in Bankruptcy. Eighth edition. 8vo, sheep, $7.50. 
Baker, Voorhis & Co., New York. 

Bunyon’s Law of Insurance. Second edition. 8vo, cloth, ls. 6d. Layton, Lon- 
don. 

Clowes’s Compendious Index to the Supreme Court of Judicature Acts, 1873 and 
1875. Royal 8vo, boards, 10s. Stevens & Sons, London. 

Desty’s Manual of Practice in the Courts of the United States. 16mo, calf, $4.00. 
Sumner, Whitney, & Co. San Francisco. 

English Reports. Edited by Nathaniel C. Monk. Vol. 9. 8vo, sheep, $6.00. Wil- 
liam Gould & Son, Albany. 

Forsyth’s History of Trial by Jury. New edition, prepared by James Appleton 
Morgan. 8vo, cloth, $3.50. James Cockcroft & Co., New York. 

Greene’s Outlines of Roman Law. ‘Third edition. 12mo, cloth, 7s. 6d. Stevens & 
Sons, London. 

Harris’s Elements of Roman Law Summarised : a Concise Digest of the Matter con- 
tained in the Institutes of Gaius and Justinian. 8vo, cloth, 10s. Stevens & 
Haynes, London. 

Higgins’s Digest of the Reported Cases relating to the Law and Practice of Letters 
Patent for Inventions decided from the Passing of the Statute of Monopolies 
to the Present Time. §vo, cloth, 2ls. Butterworths, London. 

Illinois Reports. Vols.65 and 66. (Freeman.) Each, 8vo, sheep, $5.50. Spring- 
field. 

Indiana Reports. Vol. 48. (Black.) 8vo, sheep, $5.00. Indianapolis. 

Louisiana Reports. Vol. 26. (Gayarre.) 8vo, sheep, $9.00. New Orleans. 

Maine Reports. Vol. 63. (Smith.) 8vo, sheep, $4.50. Dresser, McLellan, & Co., 
Portland. 
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Minnesota Reports. Vol. 20. (Spencer.) 8vo, sheep, $6.00. St. Paul. 

Morgan’s Law of Literature. Vol.1. 8vo, sheep, $7.50. James Cockcroft & Co., 
New York. 

National Bankruptcy Register Digest; containing all the Cases reported in the first 
ten volumes. 8vo, sheep, $7.50. McDivitt, Campbell, & Co., New York. 

New Jersey Equity Reports. Vol. 25. (C. E. Green, Vol. 10.) 8vo, sheep, $5.00. 
Trenton. 

New York Court of Appeals Reports. Vol. 58. (Sickels., 8vo, sheep, $3.00. A. 
Bleecker Banks, Albany. 

New York Supreme Court Reports. Vol. 11. (Hun.) 8vo, sheep, $3.00. Banks & 
Brothers, New York. 

New York Supreme Court Reports. Thompson & Cook. Vol. 6. 8vo, sheep, 
$5.00. John D. Parsons, Jr., Albany. 

North Carolina Reports. Vol. 72. (Hargrove.) 8vo, sheep. Raleigh. 

Pomeroy’s Introduction to the Constitutional Law of the United States. Third 
edition, revised and enlarged. 8vo, sheep, $5.00. Hurd & Houghton, New 
York. 

Roscoe’s Digest of the Law of Evidence in the Trial of Actions at Nisi Prius. Thir- 
teenth edition. 8vo, cloth, 40s. Stevens & Sons, London. 

South Carolina Reports. Vol. 4. (Richardson.) 8vo, sheep, $6.00. Columbia. 

Thring’s Law and Practice of Joint-Stock and other Public Companies, including the 
Statutes, with Notes, &c. Third edition. 12mo, cloth, 20s. Stevens & Sons, 
London. 

United States Digest. First Series. Vol. 7. A Digest of Decisions of the Various 
Courts within the United States, from the Earliest Period to the Year 1870. 
Comprising all the American Decisions in thirty-one volumes of the United 
States Digest, with careful Revision and important Additions. To be completed 
in about twelve volumes. Each, royal 8vo, sheep, $7.50. Little, Brown, & Co., 
Boston. 

United States Supreme Court Reports. (Wallace.) Vol. 21. 8vo, sheep. W. H. & 
O. H. Morrison, Washington. 

Virginia Reports. (Grattan.) Vols. 24 and 25. Each, 8vo, sheep, $6.00. Rich- 
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West Virginia Reports. Vol. 6. (Matthews.) 8vo, sheep, $6.50. Charleston. 

Wisconsin Reports. Vol. 35. (Conover.) 8vo, sheep, $5.50. Callaghan & Co., 
Chicago. 
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UNITED STATES. 


Bankrupt Act. PREFERENCE.— A somewhat novel point under the 
Bankrupt Act came before the Supreme Court in Fox v. Gardiner, 21 Wall. 
75. The action was brought by the assignee of a contractor named Young, 
to recover a sum alleged to be due to him from the defendants, Fox and How- 
ard, for work and services. The debt was admitted; and the discharge set up 
was that Young had given to various persons to whom he was indebted drafts 
on the defendants, amounting together to the sum in question, and that these 
drafts had been accepted by the defendants. Within four months after the 
giving of these drafts, Young was adjudged a bankrupt; and it was contended 
by his assignee that the attempted payments by means of the drafts were pre- 
ferences, and were, therefore, void under the Act. The jury found, under the 
instructions of the judge, that Young was insolvent when he gave the drafts, 
that the defendants and the persons who received the drafts had reasonable 
cause to believe him insolvent, and that the defendants had reason to believe 
that those persons believed him insolvent. The Court, therefore, determined 
that by the 35th section of the Act the acceptances by the defendants were 
void, and did not have the effect of a payment. The grounds of this decision 
appear from the following extracts from the judgment of Mr. Justice 
Hunt :— 


“Upon principle there would seem to be scarcely room for doubt upon the point 
before us. The pretended payment, or transfer, or substitution by the debtor of the 
bankrupt was in fraud of the Act, and illegal. It was a transaction expressly forbid- 
den by the statute. The jury found that the insolvency of Young was known to 
Fox and Howard, and to the creditors by whom the drafts were taken at the time 
they were taken, that they were given by the bankrupt with intent to create 
forbidden preferences, and that they were accepted by Fox and Howard in fraud of 
the Act. This is a transaction expressly condemned by the statute. 

“It amounts simply to this: the debtor of the bankrupt seeks to protect himself 
against an admitted debt by pleading a payment or substitution which was in fraud 
of the Bankrupt Act, and therefore void. The proposition carries its refutation on 
its face. Fox and Howard were indebted to the bankrupt, and can only discharge 
themselves by a payment or satisfaction which the law will sanction. A payment or 
transfer condemned by the express terms of the Bankrupt Act cannot protect them.” 


“Tt is urged that Fox and Howard are liable upon the drafts to the creditors of 
Young, in whose favor the acceptances were given. Should this be so, it would but 
add another to that large class of cases in which persons endeavoring to defraud 
others are caught in their own devices. ‘The law looks with no particular favor on 
this class of sufferers. 


“In the present case, however, there seems to be no such difficulty. The 
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acceptances were a part of an illegal contract, and no action will lie upon them in 
favor of those making claim to them. They are guilty parties to the transaction, and 
can maintain no action to enforce it. The law leaves these parties where it finds 
them, giving aid to neither.” 


Evipence. RiGHT TO CALL AN ADVERSE Party as A WITNESS. — 
It was contended in Tezas v. Chiles, 21 Wall. 488, that the statutes of the 
United States did not give the right to a party to require an adverse party to 
testify as a witness. The Statutes (Rev. Sts. s. 558) provide that ‘‘ no wit- 
ness shall be excluded . . . in any civil action because he is a party to, or 
interested in, the issue tried,’’ except in a few specified cases. The question 
arose upon an application for a subpena against the defendant in order that 
his deposition might be taken on behalf of the plaintiff. The Court said, 
however, that the view was too narrow and could not be maintained, by which 
the clause was made to give merely a privilege to each party, which might be 
availed of or not as a matter of choice. ‘+ If either party offers to testify, and 
is excluded by reason of being a party, there is certainly a clear infraction of 
the statute, both as to its language and meaning. If either party calls the 
other, and the party called is excluded on this ground, is not the infraction 
equally clear? The language applies as well to one case as to the other. 
Both are alike within its terms and meaning. We see no ground for a dis- 
tinction. . . . The case is one where the language is so clear and comprehen- 
sive that there is no room for construction ; and the duty of the Court is 
simply to give it effect according to the plain meaning of the words. There 
should be no construction where there is nothing to construe.’’ An order was 
therefore made for the subpena to issue. 


MASSACHUSETTS. 


Tue Hon. Joet Parker died at his residence, at Cambridge, Mass., on 
the 17th of August last. He was born at Jaffrey, N. H.,on the 25th of 
January, 1795, the youngest of nine children; graduated at Dartmouth Col- 
lege in 1811, and was admitted to the bar in Cheshire County, N. H., in 
1817. In 1833, at the age of thirty-eight, he was appointed to the office 
of Associate Justice of the Superior Court of Judicature, the highest legal 
tribunal of the State ; and in 1838 he succeeded William M. Richardson as 
Chief Justice. In 1848 he resigned this office, and accepted the Royall Pro- 
fessorship in the Dane Law School at Cambridge, which he occupied until 
1868. He was a member of the Legislature of New Hampshire, of the Consti- 
tutional Convention held in Massachusetts in 1853, of the Commission ap- 
pointed in 1840 to revise the laws of New Hampshire, and of that appointed 
in 1855 to perform a like service for the State of Massachusetts; he lectured upon 
Medical Jurisprudence in the Medical College in New York, and on Constitu- 
tional Law at Dartmouth College, and in the Columbian Law Schoolin Wash- . 
ington; and received the degree of Doctor of Laws from his Alma Mater and 
from Harvard College. This brief statement of his occupations in a long, 
honored, and useful life indicates the propriety of preserving in this review 
some suitable record of an able and learned lawyer, who did so much to frame 
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and expound the written and unwritten law, and to teach it as a science; and 
in our next number a more extended sketch of Judge Parker will be given. 


MICHIGAN. 


INNKEEPER’S Lianitiry. — Cutter v. Bonney, a case decided by the Su- 
preme Court of Michigan and reported 14 Am. Law Reg. 445, is one of the 
few cases in which the point has been determined whether an innkeeper is an- 
swerable for the loss of a guest’s goods where there has been no negligence 
or default on his own part. The action was for the value of some horses 
which had been destroyed by fire in the innkeepers’ barn. It was found that 
there was no negligence on the part of the innkeepers, or their servants, and 
that the fire had been communicated to the barn from the outside, and was 
either accidental or incendiary. It was contended, on behalf of the plaintiff, 
that the liability of the innkeeper was like that of the common carrier, and ex- 
tended to all losses not caused by the act of God or the public enemies. The 
decision of the Court was that the innkeeper was answerable for thefts and 
unexplained losses of property while it was in his custody, such losses being 
presumably due to his neglect; but beyond this they had found no decided 
cases. The writers who were of recognized authority had made a distinction 
between common carriers and innkeepers, and no authority was found for dis- 
regarding the distinction; there being no negligence on the part of the inn- 
keepers in the present case, they were therefore not responsible for the loss. 
This decision is supported by the following authorities, stated in the judgment 
of the Court : — 


“‘ Judge Story makes this very clear in his Treatise on Bailments, s. 472, when he 
refers to authorities which we think sustain him. Dawson v. Channcey, 5 Q. B. 
164, is directly in point; and the language of the older decisions there referred to 
excludes the extreme measure of liability. Chancellor Kent is equally explicit that the 
liability does not extend to robbery or inevitable casualty. 2 Kent’s Com. 593. 
The Roman law, to which both of them refer, included fire under this head. The 
French law excludes liability for wrongs from without. Ferriere Dic., ‘ Aubergistes ;’ 
Story on Bailments, s. 465. But all the modern authorities profess to take their 
departure from Calye’s Case, 8 Co. 82. That case declares that the original writ 
quoted in it (and found in Fitzherbert’s N. B. 94a) contains the whole ground of the 
common law. Analyzing the writ, the fourth heading is made to refer to the ground 
of liability as the default of the innkeeper, ‘by which it appears that the innholder 
shall not be charged, unless there be a default in him or his servants, in the well 
an safe keeping and custody of their guest’s goods and chattels within his common 
inn.’ The language in Fitzherbert is ‘so that by default of them, the innkeepers or 
their servants, no damage may come in any manner to the guests.’ Among the 
defences given by Saunders is that ‘defendant may show that his house was broken 
open, and a forcible robbery of them committed by thieves.’ 2 Saund. Pl. & Ev. 217. 
And the liability of innkeepers for the acts of others is put by Blackstone on the 
ground that they were bound to prevent misconduct by those under their control. 
1 Bl. Com. 480. Accidental fire stands on quite as strong grounds of exemption as 
other mishaps.” 
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NEW YORK. 


Tne Hon. Lewis B. Wooprurr. — The legal profession and the public 
service have sustained a heavy loss in the death of the Hon. Lewis B. Woodruff, 
the Circuit Judge of the Second Judicial Circuit of the United States: He 
died at Litchfield, Conn., on Friday, September 10, 1875, at the age of 
sixty-six years. 

Judge Woodruff was born in Litchfield, graduated at Yale College in 
1830, and established himself in the practice of the law in the city of New York. 
He was for some time associated in practice with the great leader of the bar 
of New York, the late George Wood. He rose to eminence in his profession 
as a learned, laborious, forcible, and upright lawyer. He was elected a judge 
of the Court of Common Pleas in 1549, and a judge of the Superior Court in 
1854. He returned to practice at the bar in 1861, and in January, 1568, was 
appointed by Governor Fenton one of the judges of the Court of Appeals. 
He was transferred from that office in January, 1870, to the place of Circuit 
Judge of the United States for the Second Circuit, which he held until his 
death. 

In the selection of the new Circuit Judges authorized by the Act of Con- 
gress of April, 1869, the President declared his purpose to take the ablest 
men that were available for the position. The Second Circuit, including the 
States of New York, Connecticut, and Vermont, presented a rich field of 
choice in the large number of accomplished lawyers and eminent men whose 
qualifications and claims were warmly urged by their friends. It was no 
ordinary distinction that from this number Judge Woodrutf was taken, with 
the general approval of the community at the time, and with a promise of 
public satisfaction which time and experience have not disappointed. A 
master of the common law, well versed in the principles and practice of 
equity, his strong sense and untiring diligence made him easily and _ speedily 
the master also of the specialties of his new field of labor, — admiralty, bank- 
ruptey, and particularly the law of patents. In his official and personal 
relations, he was always friendly, genial, and courteous. 

At a large meeting of the judges and lawyers of New York, the following 
resolutions, offered by Mr. Joseph H. Choate, were unanimously adopted, — 
a sincere and deserved tribute of respect to the memory of the lamented and 
excellent magistrate: — 


“The members of the bar of New York have heard with deep and general 
sorrow of the death of Mr. Justice Woodruff. Identitied with the administration of 
justice in this community for forty years, his career was a continual progress of ever- 
increasing honor and power. Entering upon life with every advantage of education, 
and a mind enriched by the fruits of severe study, he attained in early manhood a 
conspicuous and responsible position, and thenceforth to the end pursued the practice 
of the law as a science, and not as a trade, and did his part always to maintain and 
uphold it as a dignified and liberal profession. He scouted the low arts that would 
debase it, and abhorred and denounced every attempt or tendency to prostitute it to 
unworthy purposes. He had a conscience that never slept, and he followed its light 
through all the mazes of the law. His laborious and absorbing devotion to the 
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cause of his client was proverbial, and with his ample learning, and honest and manly 
character, made him always a leading figure among his brethren, an ornament of 
the profession, and a most valuable member of society. 

“But, great as were his merits and virtues at the bar, his rich and varied services 
to the state and nation for twenty-five years as an able and upright judge are now 
his chief title to reverence and eulogy. His idea of what constituted a judge was 
that old-fashioned standard which exacted of him the richest learning, the deepest 
study, the liveliest conscience, and absolute honesty. And he did his best to live up 
to it, as nearly as human infirmity would permit. In whatever court he sat, the 
authority of his decisions was powerful with his associates, and recognized at the 
bar. Serving successively in the Court of Common Pleas, the Superior Court, and 
the Court of Appeals, he did his full share to shape and frame the body of the law, 
as it prevails among us to-day ; and his rich and growing experience, and the widely 
extending reputation of his ability and learning, attracted to him a large measure of 
public attention. So that when, upon the reorganization of the Circuit Court of the 
United States, a judge was to be found to exercise its vast powers and responsible 
duties in this great circuit, the general sense of the profession and the community 
approved the judgment of the President in selecting Judge Woodruff as the proper 
man. How well his choice was justified the record of his judicial labors in that 
court for the last six years will testify. 

“In bidding farewell, at the grave, to this eminent and useful lawyer and judge, 
the members of the bar desire to put on record their high estimate of his mind and 
character, to cherish the memory of his life and labors, and to commend to one 
another and to those who follow them his excellent example.” 


Tweep’s Casre.— The Court of Appeals has made an extraordinary deci- 


sion, and one which was most unexpected, in Tweed’s Case. William M. 
Tweed was convicted in the Court of Oyer and Terminer at New York, in 
the autumn of 1873, of malfeasance in office, by means of which immense 
frauds were committed against the city and the county. The indictment 
against him contained two hundred and twenty counts, and he was found guilty 
on fifty-five counts of as many distinct acts of misconduct. The statute under 
which he was convicted provided that every wilful neglect of a duty imposed 
by law upon a public officer or person holding a public trust or employment, 
where no other special punishment was provided, should be a misdemeanor, 
and should be punished by imprisonment in jail not exceeding one year, or 
fine not exceeding $250, or by both. For the different offences of which 
Tweed had been found guilty, the judge before whom he was tried imposed 
separate sentences of fine and imprisonment. The terms of imprisonment 
for the different misdemeanors were each less than one year; but, taken 
together, they amounted to twelve years. Tweed was accordingly sent to 
jail. Proceedings were afterwards instituted to obtain his release by habeas 
corpus, on the ground that the court had no jurisdiction to sentence him 
upon one indictment to any punishment exceeding a term of one year and a 
fine of $250. The Court of Appeals has now declared this to be the law, and 
has determined that upon one indictment charging several offences no heavier 
sentence can be imposed than could have been imposed for a single offence, and 
has ordered that Tweed be discharged from his imprisonment. 
Notwithstanding the long and somewhat verbose judgment of ALLEN, J., 
the reasons of this decision do not very clearly appear. The Court does not 
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expressly determine that counts for several distinct misdemeanors cannot be 
joined in the same indictment, or that a conviction may not be had, and sen- 
tence passed, upon counts so joined; for, it was said, that point did not go to 
the jurisdiction of the Court of Oyer and Terminer, and therefore could not 
be examined on habeas corpus. Still that point seems necessarily to be in- 
cluded in the decision of the Court; for, if the judge had no jurisdiction to 
impose for several misdemeanors charged in different counts of the same 
indictment, a punishment exceeding that which might have been properly 
inflicted for one offence, it follows that it was erroneous to put the accused 
upon his trial, and to convict and punish him upon one indictment for 
more than one offence. Upon habeas corpus, it appears, the only inquiry 
which could be had was whether it appeared by the record that the court 
had exceeded its jurisdiction in imposing sentence; this would not appear 
unless the punishment was greater than that allowed by law for one of- 
fence. By another proceeding it might be inquired whether the prisoner 
was actually tried for several offences on the same indictment, although the 
sentence was no greater than might have been imposed for one. In both 
cases, it will be seen, the question is precisely the same; the only difference 
consists in the mode in which the irregularity shall be made to appear and be 
taken advantage of. By the judgment of the Court, an attempt is made to 
treat the case as if the question concerning the amount of punishment which 
might be inflicted was entirely distinct from the question how many misde- 
meanors might be the subject of a conviction and punishment upon one indict- 
ment, and that the decision of one was not at all affected by the decision of 
the other. In delivering judgment, ALLEN, J., states the point to be deter- 
mined, as follows: — 


“The question is, had the Court of Oyer and Terminer the power to pronounce 
the several judgments, and inflict the accumulated punishments, upon the conviction 
of the prisoner of the offences as charged in the single indictment? Whether it was 
error to join in the same indictment counts for several distinct offences, or whether 
the court should have compelled the prosecutor to elect between the several counts, 
are not questions that can be considered upon this hearing. They do not go to 
the jurisdiction of the court, and can only come up on error from the judgment. 
The court had jurisdiction of the person of the accused, and of a criminal offence 
committed within the county of New York, and necessarily had jurisdiction to pass 
upon the form and sufficiency of the indictment and the order and course of the trial, 
and decide every question that arose in its progress ; and whether the determinations 
of the court upon any or all of the questions were right or wrong did not affect the 
jurisdiction. In other words, the court had jurisdiction to make wrong as well as 
right decisions in all the stages of the prosecution ; and whether those made were 
right or wrong cannot be raised on haleas corpus. This renders it unnecessary to 
consider in much detail, or at all except as they may incidentally aid in the consid- 
eration of the question actually presented, those cases in which the question has 
been as to the propriety of uniting for the purposes of a trial several offences in one 
indictment, and the duty of the court to compel the prosecutor to elect when distinct 
offences are so charged. In theory every count in an indictment is for a distinct 
offence ; but in fact, as is very well understood, in most cases several counts are 
resorted to, and the same offence stated in different forms and with different cireum- 
stances, to meet the evidence that may be adduced at the trial. The class of cases 
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in which indictments of that character have come under review can have no possible 
bearing upon the question before us. In no event could there be in such cases but 
a single punishment, and that as for one offence charged in different ways to avoid 
objection for variance.” 


The learned judge proceeds to the examination of authorities, and finds 
no warrant in any of them for cumulative punishments upon a conviction of 
several offences charged in a single indictment, if the aggregate punishment 
exceeds that prescribed for a single offence. The English authorities during 
the last hundred years, which could not otherwise be disposed of, he says, 
are no evidence of what the English law was ‘* on the 19th of April, 1775” 
(sic). The perils to which the accused would be subjected by such a practice 
are thus stated: — 


“The practice of putting a man on trial for distinct offences at the same time 
is fraught with danger to the accused, and can never be done except at the risk of 
doing injustice. The law is tender of the rights of those accused of crime to the 
extent of securing to them, by every means,’a fair and impartial trial by a jury of the 
country, and protecting them against a conviction under the forms of law, but 
without an observance of and adherence to all the forms and rules of iaw calculated 
to protect the innocent; but, if the practice should be regarded as so firmly established 
that it cannot be reformed except by the Legislature, the result of distinct judgments 
and cumulative punishments does not follow legally, logically, or necessarily.” 


In order to show how universally the importance is recognized of securing 
to the accused the right of having his offences charged in separate indict- 
ments, instead of being obliged to defend himself against several crimes charged 
in separate counts of the same indictment, the learned judge refers to a statute 
of Massachusetts (1861, c. 181) which is supposed to secure him this right, by 
enacting that several counts describing different offences may be set forth in 
the same indictment, provided that there is an averment that the different 
counts are different descriptions of the same act. This statute is quoted to 
show that it is not permitted to use several counts unless they do describe the 
same acts. The judgment concludes thus: — 


“From some expressions of judges and the remarks of text-writers, there was 
some color for the idea that several distinct offences could be tried at the same time; 
but there was no real or true warrant in this State for several and distinct 
judgments upon a single indictment. In the law, and for that reason, the prisoner 
should have been discharged upon the expiration of the imprisonment for one year 
and the payment of a fine of $250.” 


It has been generally understood heretofore that several distinct offences 
may be joined in one indictment. In fact. it is only on the ground that they 
may be so joined that it is permissible to unite in one indictment several counts 
which in reality describe but one offence, although it is stated in different 
ways in order to meet the evidence which may be adduced at the trial; and itis 
necessary that it should appear from the allegations in each count that the offence 
charged in it is a different one from that charged in any other count. In indict- 
ments for felony it appears that by the English practice, although two or more 
distinct felonies may be joined in one indictment, yet the prosecutor is usually 
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put to his election to proceed on one only. But in indictments for misde- 
meanors, if more than one offence is contained in the indictment, the prose- 
cutor usually is not put to his election; but the prisoner may be convicted for 
several offences, and, if he is so convicted, it is usual to pronounce sentence 
separately for each offence, precisely as if they were contained in separate 
indictunents. This was expressly stated by the judges in O’ Connell v. The 
Queen, 11 Cl. & F. 155; and it was upon this, as undoubted law, that that 
case proceeded throughout. It is said by approved text-writers that, while 
there is some variation in the practice in different places in respect of indict- 
ments for felony, the practice in indictments for misdemeanors is everywhere 
the same. In Massachusetts the practice has always been to allow, not only 
distinct misdemeanors to be joined in one indictment, but also distinct felo- 
nies of the same general nature. This was declared to be the settled law and 
practice there in a case which occurred more than thirty years ago; and in this 
case (Carlton v. The Commonwealth, 5 Met. 532) the prisoner was convicted 
of two offences charged in the same indictment, and was sentenced to undergo 
a punishment greater than that prescribed for a single offence. Chief Justice 
SHaw said: — 

“ And we see no objection to this course, because it is always competent for the 
court to order -—- where there are several counts which might tend to perplex the 
defendant in his defence —that the prosecutor shall elect on which of the counts he 
will bring the defendant to trial, so as to exempt him from the vexation of meeting 
multifarious charges at one and the same time.” 


This seems to us a sufficient answer to the assertion that ‘‘ the practice of 


putting a man on trial for distinct offences at the same time is fraught with 
danger to the accused, and can never be done except at the risk of doing in- 


justice.’’ There is nof in all cases a risk of doing injustice in trying a man at 


one time for distinct offences; on the contrary, there are frequently cases where 
there would be a failure of justice if he could not be so tried. To illustrate 
this by an example, outside of the present case, the Tichborne Trial may be 
instanced. In that case Orton was tried for two distinct acts of perjury at 
the same time; the question of his guilt depended generally on the same evi- 
dence and the same circumstances. It is difficult to imagine any thing more 
absurd, or any thing which would have been a greater outrage of justice, than 
arule which would have required that trial to be gone through twice in order 
that he might be convicted of two offences. Wherever there is a risk of doing 
injustice in compelling the accused to defend himself against several charges 
at the same time, the power of the judge, in his discretion, to order separate 
trials, or to require the prosecutor to elect, seems an ample protection. 

The Court of Appeals, in order to illustrate how generally it is recognized 
as one of the first principles of justice that a man should not be tried for 
more than one offence at the same time, referred to the statute of Massachu- 
setts above mentioned (1861, c. 151), as allowing but one offence to be 
charged in an indictment. That statute had an entirely different meaning 
and object from those attributed to it. Its meaning was that when several 
counts were used, which purported to describe distinct offences, but which in 
reality were different statements of the same offence, it should be averred in 
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the indictment that they related only to one offence. The object of the 
statute was that persons accused might have the advantage of knowing that 
they were called upon to meet only one charge. The law and practice relat- 
ing to the joinder of several distinct offences in one indictment remains 
exactly the same since this statute as it was before. Commonwealth v. Cain, 
102 Mass. 487. 

Upon legal grounds alone we think that the decision of the Court of 
Appeals is much to be regretted. It is of course the duty of courts to admin- 
ister the law as they find it; and, if technicalities plainly exist which furnish a 
means of escape even for the worst criminal, there is no other course but to 
recognize them. But the time has long passed when there was either reason or 
propriety in the invention by the courts of new technicalities or quibbles to 
protect the accused. And it isa remarkable circumstance that throughout 
the whole of the judgment delivered in Tweed’s case no authority is referred 
to which furnishes the slightest support to the doctrine there announced. 

Independently of mere legal and technical reasons, upon more general 
considerations, the decision must be regarded as a still greater misfortune. 
The fact remains that Tweed was indicted by the grand jury for a large 
number of acts of official misconduct which had been committed under the 
most aggravating circumstances, and which were declared by law to be misde- 
meanors; he was tried and convicted of many of the charges, and was sen- 
tenced by the judge to a punishment which, considering the grossness of the 
offences, was certainly moderate. His release, after having undergone only a 
short term of imprisonment. must be considered as a conspicuous failure of 
justice, and a lasting reproach to its administration. 


Courts oF ARBITRATION. — The Legislature of New York, at its last 
session, established the Court of Arbitration of the Chamber of Commerce. 
This court has jurisdiction, upon the voluntary submission of the parties, to 
determine any controversy arising within the limits of the collection district 
of the port of New York, or relating to a matter in that port, and to interpret 
any oral or written contract concerning any such matter. When all the par- 
ties to a controversy upon any mercantile or commercial subject are members 
of the Chamber of Commerce, the court has jurisdiction, upon the applica- 
tion of either party, to summon the others and determine the controversy. 
When any matter has been submitted to the court or brought within its 
jurisdiction, the jurisdiction of the other courts is excluded. It is not per- 
mitted, however, to take cognizance of any matter pertaining to an estate in fee 
or for life in real property. The tribunal before which such matters are to 
be heard, consists of a judge called the Official Arbitrator, who is to be 
appointed by the Governor with the advice and consent of the Senate, and is 
to hold his office during good behavior. Each of the two parties is at liberty 
to appoint one additional arbitrator; and, if such appointments are made, the 
matter is to be heard and determined by the Official Arbitrator and the two 
additional arbitrators; if neither party exercises his right of appointment, the 
matter must be determined by the Official Arbitrator alone. The award of 
any two of the arbitrators is to be the judgment of the court; and ten days 
after the final hearing are allowed for making an award. Awards, when they 
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are made, are to have substantially the same effect as judgments of the other 
courts, and may be enforced in the same manner. 

The necessity for the establishment of such courts as this arises chiefly 
from the defects in the other courts of justice, and the difficulty of adapting 
them to the proper transaction of the business which comes before them. 
The establishment of such a court by the Legislature of a state seems to be 
an authoritative recognition that such defects exist, and that it is unable to 
remedy them. The chief and almost the only merits of the new court which 
we are able to discover, are that the judge is appointed by the Governor, and 
holds his office during good behavior, and is thus placed beyond the demoral- 
izing influences to which the Bench in New York is subjected, and that a 
mode of trial is provided which is eminently suited to certain classes of cases, 
but which, we believe, the other courts do not possess. It may be added as 
an advantage, perhaps, in some cases, that the parties to a contract may have 
it interpreted before the circumstances have arisen which would give the 
other courts jurisdiction. It is impossible, however, to perceive in these 
sufficient reason for the constitution of a court independent of the judicial 
system of a state. They seem, on the contrary, to furnish reasons for mak- 
ing similar provisions with regard to the other courts of the state. The 
selection of judges by popular vote, or rather their selection by the unknown 
agents of political parties, subject to a confirmation by popular vote, has long 
been condemned by all whose opinions on the subject are entitled to weight, 
and has now, in respect of this court, been condemned by the Legislature of 
New York. As regards the mode of trial, it is doubtful whether the additional 
arbitrators appointed by the parties should not be limited to advising the Official 
Arbitrator, without having a vote in the decision, and whether the responsi- 
bility of the decision should not rest entirely upon the latter. As the court is 
now constituted, the two additional arbitrators might give a decision directly 
opposed to that of the Official Arbitrator, where the question was solely one of 
legal liability upon undisputed facts: but as to whether this is a power which 
they ought not to possess, we do not undertake now to express an opinion. 
It is admitted that juries are not suitable for the trial of certain cases, especially 
those involving commercial and scientific questions. A judge, too, often has 
difficulty in trying such cases alone, without the assistance of experts. It has 
been sought to overcome these evils in various ways. But to do this it is by 
no means necessary to establish a separate court; and it would be far more 
advantageous that this mode of trial should be added to those which are 
already employed by the other courts. This has been done by the Judicature 
Act in England, by providing for a trial before a judge aided by two asses- 
sors. The jurisdiction to interpret contracts, so far as it is desirable that it 
should be exercised either upon the voluntary submission of the parties or 
otherwise, might also be conferred upon the regular courts. 

Beyond what we have mentioned, we see nothing in the Court of Arbitra- 
tion which can be considered as an advantage, and nothing which should 
recommend its imitation elsewhere. The benefits which are anticipated, 
except so far as they flow from those, we believe will prove imaginary. 
If it is so successful as to attract any considerable amount of public patron- 
age, there is but little ground for believing that its proceedings will be 
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marked with less delay than that which proverbially attends courts of justice, 
It does not appear from the Act that the court is to be guided in its determi- 
nations by any other than the established rules of law and evidence ; but the 
power of the two additional arbitrators to decide contrary to the opinion of 
the judge, and the absence of an appeal to the courts whose province it is to 
declare the law, removes all security that those rules shall be uniformly 
applied. If, however, it is intended that the court shall decide according to 
its own ideas of the justice of each case, without reference to the fixed 
rules of law which govern it, ié must be deemed a most serious evil and 
objection. 

On the whole, while we believe and hope that the Court of Arbitration 
may prove itself an advantage to New York as matters now stand, still we 
should greatly regret to see the system generally adopted in other States. 
The regular courts possess advantages which cannot otherwise be secured. 
If they are inefficient or corrupt, the true policy is to remove the defects, and 
not to leave them untouched and send parties to seek for justice in voluntary 
and irregular tribunals. When it is found impossible to apply a remedy, 
then it may be time to take refuge in courts of arbitration, as in New York. 

The idea of the Court of Arbitration is taken from the Tribunals of Com- 
merce on the Continent of Europe. An account of these tribunais as they 
exist in France, is given in an article in the present number of this Review, 
The laws and institutions of those countries, and the ideas and traditions of 
the inhabitants, are so different from those of our own, that the expediency of 
establishing such tribunals here cannot properly be estimated from their work- 
ingthere. The propriety of establishing them in England was one of the matters 


committed to the Judicature Commission, and formed the subject of its Third 
Report, which was made in January, 1874. The conclusion which the Com- 
mission came to was that it was not expedient to establish such courts in 
England. The reasons which led to this conclusion are generally applicable 
in this country, and they are so well stated in the report of the Commission 
that we take from it the following extracts :— 


‘* We find, moreover, that even in countries in which Tribunals of Commerce 
are established, great diversity exists with regard to the constitution of these 
courts. Thus, in France, in Belgium,.and in some other countries, all the 
members of the court are merchants, except the greflier or registrar, and he 
has technically no voice in the decision. On the other hand, in many of the 
German states, the court is presided over by a lawyer. In Dantzic the 
Tribunal consists of a legal president, four other legal judges, and four 
merchants, but the merchant judges do not attend unless required. In 
K6nigsberg the commercial members have no vote, only a deliberative voice, 
the decision resting entirely with the legal members of the court. In Prussia, 
generally, it is in contemplation to substitute a paid lawyer for an unpaid 
merchant as president. ‘There is in fact no uniformity in the constitution of 
these tribunals; in some countries the mercantile, in others the legal, element 
prevails, sometimes in the latter case to the exclusion of the commercial 
altogether. 

We also find that where the tribunal. is composed entirely of mercantile 
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judges, assisted by a greffier who is a lawyer, the latter, although he has no 
vote, becomes, of necessity. the most important member of the court: and 
thence arises this anomaly, that the person who virtually decides the case is 
not clothed with the responsibilities of a judge. 

‘* Now, we think that it is of the utmost importance to the commercial com- 
munity that the decisions of the courts of law should, on all questions of 
principle, be, as far as possible, uniform, thus affording precedents for the 
conduct of those engaged in the ordinary transactions of trade. With this 
view, it is essential that the judges by whom commercial cases are determined 
should be guided by the recognized rules of law and by the decisions of the 
superior courts in analogous cases ; and only judges who have been trained 
in the principles and practice of law can be expected to be so guided. We 
fear that merchants would be too apt to decide questions that might come 
before them (as some of the witnesses we examined have suggested that they 
should do) according to their own views of what was just and proper in the 
particular case, — a course which from the uncertainty attending their decisions 
would inevitably multiply litigation, and, with the vast and intricate commer- 
cial business of this country, would sooner or later lead to great confusion. 
Commercial questions, we think, ought not to be determined without law. or 
by men without special legal training. For these reasons, we are of opinion 
that it is not expedient to establish in this country Tribunals of Commerce, 
in which commercial men are to be the judges. 

** But while we are quite agreed that a court presided over by mercantile men, 
or in which mercantile men have a deciding vote, would lead to confusion and 
uncertainty in the administration of the law, we are fully alive to the incon- 
veniences that do undoubtedly arise from the want of adequate technical 
knowledge in the court which has to adjudicate upon cases of a commercial 
character. We think there is ground for the complaint that cases are some- 
times tried at nisi prius before a judge and jury who have not the practical 
knowledge of the trade or business which is necessary for their proper deter- 
mination. We are of opinion that many cases involving for their comprehen- 
sion a technical or special knowledge cannot be satisfactorily disposed of by 
the ordinary tribunal of a judge and jury, and that the proper tribunal for 
such cases would be a court presided over by a legal judge, assisted by two 
skilled assessors, who could advise the judge as to any technical or practical 
matters arising in the course oi the inquiry, and who, by their mere presence, 
would frequently deter skilled witnesses from giving such professional evi- 
dence as is often a scandal to the administration of justice. This is the kind 
of assistance which we, in our First Report to your Majesty. contemplated 
should be given to the superior judges on the trial of cases of a scientific or 
technical character, and which has been provided for by the Supreme Court 
of Judicature Act. . . . But we are strongly of opinion that these mercantile 
or scientific assessors should not have any voice in the decision, and that the 
whole responsibility of the decision should rest with the judge.”’ 
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PENNSYLVANIA. 


Tue Hon. Horace Bryney, one of the greatest of American lawyers, 
and, at the time of his death, the senior member of the bar, died at Philadel- 
phia, on the 12th of August, at the advanced age of ninety-five. The life of 
no public man in America covers so great a span. He connects the era of the 
Revolutionary War with the era of the Rebellion. He was in college when 
Napoleon gained his first laurels at the siege of Toulon, and he survived, five 
years, the Second Empire. When Mr. Binney was admitted to the bar, John 
Adams was President, Ellsworth was Chief Justice, Marshall was Secretary 
of State, Hamilton was practising at the bar, Story was studying law, Web- 
ster was in college. Abroad, Napoleon was First Consul, William Pitt was 
Prime Minister, Kenyon presided in the King’s Bench, and Eldon, not yet 
Chancellor, in the Common Pleas, while Erskine was at the height of his fume 
as the greatest of advocates. With many of the most distinguished men of 
that seemingly remote period, Mr. Binney was on terms of intimate friendship ; 
and he lived to know generation after generation of public men who, during 
his long life, have arisen from obscurity, become famous in their day, and 
afterwards become almost forgotten. 

Mr. Binney was the son of Dr. Barnabas Binney, a native of Rhode Island. 
and a surgeon in the Revolutionary army. He was born in Philadelphia on 
the 4th of January, 1750, and was educated at Harvard College, where he 
graduated in 1797 ; and at the time of his death he was its oldest living gra- 
duate. He studied law in Philadelphia, in the office of the Hon. Jared Inger- 
soll, one of the ablest lawyers of his time, and was admitted to the bar in 
March, 1800. John Sergeant was a fellow pupil in the same office, and was 
admitted to the bar only a few months earlier. The Philadelphia bar at that 
time was probably the ablest in the country, numbering among its members, 
besides Mr. Ingersoll, the Tilghmans, Lewis, Rawle, Duponceau, Alexander 
James Dallas, and other eminent leaders. Mr. Binney did not at first get 
much practice ; his name does not appear in the Reports before 1808; but this 
was a benefit to him, as it enabled him to continue his legal studies, which he 
pursued with great assiduity for several years, until he had made himself a 
most learned lawyer in almost every branch of his profession. During this 
period he was for two years a member of the Pennsylvania Legislature. Hav- 
ing been accustomed to take notes of cases in court, in 1809 he began the 
publication of Reports of the decisions of the Supreme Court of Penn- 
sylvania ; and between that year and 1815 he published six volumes 
of these, which will ever remain a monument to his accurate and ex- 
tensive scholarship, clear and concise statement, and admirable system 
of arrangement. That was before the days of official reporting in Penn- 
sylvania; the opinions of the judges seem to have been delivered orally: 
and the difficulties in the way of a reporter were much greater than 
those with which official reporters, with printed records and briefs and the 
written judgments of the court before them, have to contend. We doubt 
whether there have been published in this country reports in all respects 
equal to Mr. Binney’s. Perhaps a few others will compare favorably with 
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them. He is greatly superior to Wheaton, the best of the Supreme Court 
reporters, in condensation, in clearness of statement, and in accuracy of 
learning. 

The first case which Mr. Binney argued in the Federal Supreme Court 
was that of the Bank of the United States v. Deveaux, 5 Cranch, 61, at Feb- 
ruary term, 1809, when he was counsel, with Mr. Ingersoll and Mr. Robert 
Goodloe Harper, for the plaintiff in error, Mr. Walter Jones and Ms. Philip 
Barton Key being the opposing counsel. In this and the immediately preced- 
ing case of Hope Insurance Company v. Boardman, 5 Cranch, 57, argued at the 
same time by Mr. Ingersoll and John Quincy Adams, the Court declared 
the now exploded doctrine, that whether a corporation aggregate could sue in 
the United States Circuit Court depended on the citizenship of the members. 
Mr. Binney’s argument is reported in Cranch, and must at once have estab- 
lished his reputation in that court; and he secured and kept a large practice 
there until his retirement from the bar. 

From this time his reputation and general practice steadily increased until 
he became the unquestioned head of the Philadelphia bar, and was second to 
no lawyer in the country. Inferior to his friend. Mr. Sergeant, as a nisi prius 
leader, he was a better lawyer and stronger reasoner; and he devoted himself 
more exclusively to his profession. Although a devoted follower of Alexander 
Hamilton, and holding decided political opinions, he steadily refused to 
be drawn away by politics. On the organization of the Whig party, in 
1832, however, he naturally joined it, and was sent by it to represent his 
native city, for one term, in the House of Representatives, where he took 
his seat in December, 1533. The House was then an extremely able body, 
and contained many of the strongest men in the country. Three of the 
members —Polk, Fillmore, and Pierce — subsequently attained the Presidency. 
Other distinguished men in it were Rufus Choate, of Massachusetts; Andrew 
Stevenson, of Virginia (the Speaker); and John Bell, of Tennessee. Mr. Bin- 
ney was a member of the Committee of Ways and Means, of which Mr. Polk 
was chairman. He distinguished himself as a supporter of the United States 
Bank (of which he was for many years a director), and as an opponent of 
General Jackson’s financial policy. After leaving Congress in 1835, we 
believe he never held political office. He early became an anti-slavery man, 
but continued his connection with the Whig party until its dissolution, when 
he became and continued for the rest of his life a Republican. An eloquent 
and powerful speaker, a strong debater, and a man of broad political views, it 
is to be regretted that the condition of Pennsylvania politics prevented his 
being sent to the Senate. But not only he, who never sought it, but Mr. Ser- 
geant, who long desired a seat in that chamber, was put aside for the Buchan- 
ans, Sturgeons, and Camerons whom Pennsylvania so delights to honor. On 
the death of Judge Baldwin, President Tyler, in 1544, offered Mr. Binney a 
seat on the Supreme Bench, but he declined it, probably thinking sixty-four 
too great an age at which to begin a judicial career. 

On the failure of the United States Bank, in 1836, Mr. Binney was ap- 
pointed one of the trustees to wind up its affairs. About 1840, having attained 
the age of sixty, he retired from the active practice of his profession. His 


last great case was the famous one of Vidal vy. Girard’s Executors, reported in 
VOL. X. 12 
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the 2nd of Howard, and involving the validity of the bequest of Stephen 
Girard to the city of Philadelphia for founding Girard College. Mr. Binney’s 
argument in this case was one of the ablest and most exhaustive ever made in 
this country. By a careful review of the earlier English statutes and the ree- 
ords of the Court of Chancery, published by the Record Commission, he was 
enabled to prove conclusively that chancery exercised its jurisdiction over 
charities long anterior to the St. of 43 Eliz., and prevailed on the Court to 
overrule Baptist Association y. Harl’s Executors, in which it was declared that 
there was no such early jurisdiction. 

After his retirement from the bar, Mr. Binney kept up his interest in 
public affairs, and by an occasional letter, speech, or pamphlet, gave the 
country the benefit of his judgment and experience in regard to topics attract- 
ing public attention. He also privately printed a small volume on the author- 
ship of Washington’s Farewell Address, which he claimed for Alexander 
Hamilton. After the breaking out of the Rebellion he published two pam- 
phlets in which he maintained the power of the President to suspend tempo- 
rarily, in times of great public danger, the writ of habeas corpus, which gave 
rise to a controversy that continued for two or three years, and called forth 
numerous pamphlets. We believe Mr. Binney was in some respects misun- 
derstood, and that he never claimed for the President the extraordinary 
powers that some lawyers have contended for, by an equally extraordinary 
process of reasoning, and which were in some cases exercised. 

Mr. Binney enjoyed excellent health to the last, and retained full possession 
of his physical and mental faculties. He greatly enjoyed society; and for 
some years before his death almost every distinguished stranger who visited 
Philadelphia was taken to call on him. Until within a year or two he was 
often seen walking in the streets of his native city, of which he had become 
the oldest and most distinguished citizen. 

The life of Mr. Binney coincides almost precisely with that of Lord St. 
Leonards, who was born a year later than he, and died last January. Both 
these distinguished men gained professional distinction early, both interfered 
little with active political life, and, when they did, always subordinated poli- 
tics to their profession. Both lived many years beyond the limit of ordinary 
old age, survived almost all their contemporaries, and died the oldest members 
of their profession in their respective countries. If Lord St. Leonards’s fame 
proves more durable, it will be because the fame of a great legal author and 
a yreat judge must always be more enduring than that of a practitioner at the 
bar, no matter how eminent. 


Tae Derence or Insanrry to A NeGoTiaBLe Nore. — In the case of 
The Lancaster County National Bank v. Moore, the question came before the 
Supreme Court of Pennsylvania whether insanity was a defence to a nego- 
tiable note which had been discounted by a bank for a lunatic, without 
knowledge of his insanity. George Moore, the defendant, took two notes of 
which he was the maker to the bank, and they were both discounted byit. Eight 
months afterwards it was found by inquisition that Moore was a lunatic, and 
that he had been so for about three years, and had no lucid intervals. An 
action upon the notes was instituted by the bank, and Moore’s insanity was 
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relied on as adefence. The Court decided that the insanity, when established, 
was not, under the circumstances, a defence, and added: — 


“The soundness of this rule is too apparent to need any extended vindication. 
Insanity is one of the most mysterious diseases to which humanity is subject. It 
assumes such varied forms and produces such opposite effects as frequently to baffle 
the ripest professional skill, and baffle the keenest observation. In some instances 
it afleets the mind only in its relation to, or connection with, a particulat subject, 
leaving it sound and rational upon all other s' jects. Many insane persons drive 
as thrifty a bargain as the keenest business man, without betraying in manner 
or conversation the faintest trace of mental derangement. It would be an unreason- 
able and unjust rule that such persons should be allowed to obtain the property of 
innocent parties, and retain both the property and its price. Here the bank in good 
faith loaned the defendant the money on his note; the contract was executed so 
far as the consideration is concerned; and it would be alike derogatory to sound 
law and good morals that he should be allowed to retain it to swell the corpus ot 
his estate. 

“Tt will be seen that the fact that the bank had no notice of the defendant’s 
insanity is an important element in the case. The proceedings in lunacy were not 
commenced until after the note was discounted, and the plaintiffs were not even 
affected with constructive notice. We limit our decision in this case to its own facts, 
and do not decide the case of a contract made during proceedings in lunacy or after 
inquisition found. We leave the effect of /is pendens in such a case until the point 
is raised. Nor does this decision apply to conveyances of land, or other instruments 
under seal.” 


TEXAS. 


Murper. Evipence or CHARACTER OF Decrasep. — The Central Law 
Journal publishes the judgment of Chief Justice Roperts in Horbach v. The 
State, lately determined by the Supreme Court. From the evidence stated 
in this judgmeut it appears that some friends were passing a pleasant evening 
in social intercourse at a** sample room’ in the city of Dallas. Four of 
them had just played a game of pool, and Thomas, one who had lost, treated 
the others to drinks. Upon asking for his bill, the barkeeper told him that he 
owed for two rounds of drinks. Thomas, who was somewhat intoxicated, 
said he ** owed no such damned thing.”’ So the barkeeper said. *- All right, 
Harvey,’’ and Thomas paid for the one round of drinks. Just at this moment 
another of the friends, named Horbach, who had been in a different part of 
the store, ‘came in singing and dancing, with a watering pot in his hand, 
and put it on the counter.’ Thomas turned to him and asked whether he, 
Thomas, owed for two rounds of drinks; and Horbach answered, ** Yes.”’ 
Thomas immediately replied, ** It is a God-damn lie,”’ and threw down the 
watering pot and smashed it; he then repeated his assertion that it was a lie, 
and applied to Horbach rather unpleasant epithets, which he continued to 
repeat, till at last Horbach said, ** What do you mean?’’ Thomas then 
threw his right hand behind him, pushing back the skirt of his coat, ‘+ as if 
to draw a pistol,’’ as one witness described it, when Horbach instantly pre- 
sented his pistol with both hands, and fired, shooting Thomas in the head 
and killing him. The consequence of this was that Horbach was indicted 
and tried for murder, and on the trial was found guilty of murder in the 
second degree. 
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At the trial, for the purpose of showing that he had reasonable grounds 
for believing that Thomas was in the act of making a deadly assault upon 
him with a weapon, Horbach offered to prove that Thomas was in the habit 
of carrying deadly weapons, and that, when intoxicated, he was a quarrelsome 
and dangerous man. ‘This evidence was excluded by the court, and the ques- 
tion of its admissibility was brought before the Supreme Court by bill of 
exceptions. It was there decided that the evidence should have been received, 
and that the judgment must be reversed. ** Certainly,’’ says the Chief Jus- 
tice, ‘* the most fit and appropriate additional facts that he could possibly 
know, tending to produce such reasonable belief, would be that Thomas had 
a pistol on his person, back where he put his hand, and that he was a man 
that would use it when mad and intoxicated, and would not likely back down 
from a difficulty that he had himself provoked. If Thomas was in the habit 
of carrying a pistol where he put his hand, it was not improbable that his 
friend Horbach, as well as others, knew it, and might infer, from the motion 
of his hand, the intention to draw it; and, if his general character was that of 
a dangerous man when aroused with anger and excited with drink, Horbach 
might infer that ‘Thomas intended to use the pistol on him when drawn. On 
the other hand, if Horbach knew that Thomas’s general character was that of 
a quarrelsome man, with no force of character, not vicious and destructive in 
his nature, not likely to use weapons if he had them, and not in the habit of 
carrying them, then the inference might not be reasonable from his conduct 
that he intended then to draw and use a pistol. Thus it is shown that these 
very facts, Thomas's character for violence and habit of carrying arms, with 
Horbach’s knowledge of them, might determine his guilt or innocence in act- 
ing as promptly as he did. . . . In an early case in Alabama, evidence of the 
general character of the deceased was held to be admissible. Chief Justice 
Lipscoms (who so long adorned our courts, also, as associate justice), in 
delivering the opinion, said, in very strong language: ‘If the deceased was 
known to be quick and deadly in his revenge of insults, that he was ready to 
raise a deadly weapon on every slight provocation, or, in the language of the 
counsel, his ** garments were stained with many murders,’’ — when the slayer 
had been menaced by such a one, he would find some excuse in one of the 
strongest impulses of our nature in anticipating the purposes of his antago- 
nist.’ The language of the law in such acase would be, ‘ Obey that impulse to 
self-preservation, even at the hazard of the life of your adversary.’ In the 
same case it is said that ‘ there can be no doubt but that when the killing has 
been under such circumstances as to create a doubt as to the character of the 
offence committed, that the general character of the accused may sometimes 
afford a clew by which the devious ways by which human action is influenced 
may be threaded, and the truth obtained.’ ... It may be deduced irom 
these authorities that the general character of the deceased for violence may 
be proved, when it would serve to explain the actions of the deceased at the 
time of the killing; that the actions, which it would serve to explain, must 
first be proved before it would be admissible as evidence; that, if no such acts 
were proved as it would serve to explain, its rejection, when offered in evi- 
dence, would not be error, and that, if rejected when a proper predicate has 
been proved for its admission, it is held to be error.’’ 
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ENGLAND. 


ConSIDERATION OF CHEcks. — The decision of the Exchequer Chamber 
in Currie v. Misa, L. R. 10 Ex. 153, has given rise to a good deal of discus- 
sion. The action was brought by the London bankers, Glyn and Co., to 
recover £1999 3s. upon a check of the defendant. On the 11th of February, 
1873, Misa, the defendant, desired to remit a sum of money from London to 
Cadiz, and for that purpose purchased from Lizardi drafts for an amount 
in Spanish money equivalent to £1999 3s. sterling. Glyn and Co. were 
Lizardi’s bankers; and at this time he had largely overdrawn his account, and 
owed them more than £80,000. They pressed him to reduce the balance due 
them, and he gave them an order on Misa for the sum of £1999 3s. due on 
account of the drafts. Glyn and Co. presented this order at the defendant’s 
office, and received in exchange his check for the amount payable to Lizardi 
or bearer. Lizardi had stopped payment two days before; this was unknown 
to the defendant when the check was given; but, upon hearing of it soon 
afterwards, he immediately sent instructions to his bankers not to pay the 
check. Payment was accordingly refused, and the check was returned to 
Glyn and Co. through the clearing-house. The drafts which the defendant 
had purchased from Lizardi were dishonored and protested for non-payment. 
Glyn and Co. having sued the defendant upon the check, he pleaded that 
there was no consideration for it, and that they were bearers without consid- 
eration. A verdict was taken for the plaintiffs; and the defendant, pursuant 
to leave reserved, moved for a rule to show cause why the verdict should not 
be entered for the defendant on this ground. The Court of Exchequer 
refused the rule, and this judgment was affirmed in the Exchequer Chamber, 
Lord C. J., dissenting. 

The judgment of the Court was delivered by Mr. Justice Lusn. It was 
assumed, on the facts stated, that, if the action had been brought by Lizardi, 
the defendant would have had a good answer to it, on the ground either of 
fraud or failure of consideration; and it was admitted in argument that the 
check was received by the plaintiffs bona fide, and without notice of any 
infirmity of title on the part of Lizardi. It had not been disputed that if, 
instead of a check, the security had been a bill or note payable at a subse- 
quent date, however short, the plaintiffs’ title would have been unimpeachable. 
This had been supposed to rest on the ground that the taking of a negotiable 
security payable at a future day implied an agreement by the creditor to 
suspend his remedies during that period, and that this constituted the true 
consideration which the law required in order to entitle the creditor to the 
absolute benefit of his security. It was accordjngly contended that this con- 
sideration was wanting in the case of a check payable on demand, and that 
the holder therefore gained no independent title of his own, Assuming that 
the consideration for a bill or note payable at a future day was the implied 
agreement to suspend, it did not follow, the judgment continued, that the 
element of consideration was entirely absent where the security was payable 
immediately. It could not be said that a creditor who took a check, and paid 
it into his banker that it might be presented in the usual course instead of 
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getting it cashed immediately, did not alter his position, and might not be 
greatly prejudiced, if his title could then be questioned, or that the debtor 
might not gain an advantage by the holding over. But the title of the cre. 
ditor to a bill given for a pre-existing debt was said by the Court not to rest 
upon the implied agreement to suspend his remedies; the true reason was that 
a negotiable security given for such a purpose was a conditional payment of 
the debt, the condition being that the debt revived if the security was not 
realized. For these reasons the Court was of opinion that a creditor to whom 
a negotiable secarity was given on account of a pre-existing debt held it by 
an indefeasible title. 

We take from an able article in the Pall Mall Gazette the following com- 
ments upon this decision, which present clearly the arguments upon the other 
side: — 


“So far as regards checks, the point must be considered as decided for the first 
time; and, considering the very great importance of this decision, it is not only 
one which ought, but which probably will be ultimately settled by the House of 
Lords. It has been considered law for some years that a promissory note or a bill 
of exchange, taken Lona side to extinguish a debt from a debtor who has no title to 
such an instrument, becomes absolutely the unimpeachable property of the creditor. 
The grounds upon which these decisions have rested have been more or less tech- 
nical in their nature. It has, for instance, been said that a bill payable at a future 
date suspends until its maturity the remedy tor such an antecedent debt, the suspen- 
sion being in such a case a legal consideration. It has been also said that a 
negotiable security given for a debt is a conditional payment of such debt, the 
condition being that the debt revives if the security is not realized. But, seeing 
how easy it is in some form or other to make out a legal consideration, it is impos- 
sible not to believe that the real reason for an exception to the broad rule that no 
one can confer a better title than he himself possesses has arisen solely from the 
custom of the law-merchant in regard to certain kinds of negotiable securities, a 
custom which has grown into usage for the purposes of facilitating commercial 
transactions, and which was boldly acknowledged by Mr. Justice Story in a leading 
American case. The fewer shackles and the greater freedom which commercial 
paper preserves, the easier is business carried on, and, of course, thereby increased. 
But no case was cited during the argument, or in the judgment of the Exchequer 
Chamber, bearing directly upon the point in question; that is, as affecting checks. 
. . . But, as the American Chancellor Kent has said, ‘the credit given to the paper 
and the consideration bona jide paid on receiving it entitle the holder, on grounds of 
commercial policy, to extraordinary protection even in cases of the most palpable 
fraud. It is an exception to the general rule of law, and ought not to be carried 
beyond the necessity that created it.’ A check is not money; it is revocable 
until cashed, being only an order upon a banker for a payment of money. Checks, 
again, are very often presented immediately, so that they differ in that point from 
other negotiable instruments. It was, therefore, simply and solely a question 
whether the necessities of commerce to ordinary transactions between man and man 
demanded the extension of the protection now given to holders of bills to holders of 
checks. We have already pointed out the great difference which exists between 
checks and bills. Any one at all familiar with business matters must be equally 
well aware of this distinction. Assuming, also, that Justices Lush and Archibald 
are correct in their reasoning as to the question of consideration, as against Lord 
Coleridge and Mr. Justice Quain, —a question we at fhis moment have no intention 


‘ 0 
r 
fi 
q 
u 
i 
: I 
q I 
q 
q 
4 
q 
‘ 
1 


SUMMARY OF EVENTS. 183 


of discussing, — it is still clear that the point is one of such extreme straining of legal 
reasoning that it might equally well have been settled in favor of the drawer of the 
check, unless commercial necessity imperatively demands the reverse. But, far 
from business demanding such an extraordinary remedy, it would seem to be 
undesirable in the interests of commerce and business. Any one who obtains 
possession in any wrongful manner, by fraud or actual theft. of a check, and passes 
it to a creditor, without any knowledge on the part of the latter that the debtor holds 
it unlawfully, has thus absolutely wiped out his debt. It has hitherto been found 
most difficult, in spite of all sorts of legislative provisions, to prevent frauds by 
means of bills of sale; but it will be much easier to prove that the holder of a bill of 
sale has not taken it ina bona fide manner thaa to prove that the holder of a check 
given in payment of an existing debt takes it with a knowledge of, perhaps, a 
fraudulent origin between the original parties. In Lizardi’s case he could not, it 
was admitted, have recovered the value of the check from Misa; and it is impos- 
sible not to feel some alarm lest this decision, instead of doing good, is not greatly 
calculated to do much harm. Custom and practice are valid and necessary in com- 
mercial transactions which would be intolerable in ordinary matters of business ; 
but we have no hesitation at all in saying that it is doubtful if legal reasons justify the 
present decision, commercial necessity certainly does not require it, and on general 
social considerations it is unfortunate.” 


Tur Drerence oF ‘ Insanrry.’’ — A letter in the Times from Dr. W. P. 
Kirkman, concerning the case of George Blampied, who was tried for the 
murder of a fellow-workman by striking him over the head with an adze, and 
was acquitted on the ground of insanity, contains some valuable suggestions 
regarding the extent to which ‘‘insanity’’ or ‘+ uncontrollable impulse ”’ 


should be admitted as a defence to prosecutions for murder and other crimes. 
The writer has been for many years chief medical officer and superintendent 
of one of the largest lunatic asylums in England, and Blampied was there, 
under his professional care, for nearly four years. Dr. Kirkman says of 
him : — 


“ When first admitted, he was the subject of insanity in its ordinary phase, with 
considerable excitement, which in a few days subsided, when his disease took the 
form of monomania of pride (‘‘/a monomanie vaniteuse, ou Narcisse,” of the French 
authors). In this state he continued for some time, when his case became again one of 
ordinary insanity, but with far less excitement, from which state he gradually 
recovered. With the exception of the first three or four days after his admission, he 
was, in my opinion, at no time an irresponsible agent, he always had the most 
complete control over his actions, was thoroughly capable of appreciating right from 
wrong, and knew the result of wrong and avoided it. When he left the asylum, he 
was of sound mind and understanding, in good mental and bodily health, and as 
responsible for his actions as any other of her Majesty’s subjects. Moreover, having 
perused carefully the newspaper reports of his trial, I can come to no other conclu- 
sion but that there has been a miscarriage of justice, and that George Blampied is | 
free from the penalties of the law, and that is all.” 


The letter concludes as follows :— 


“ As regards the criminal responsibility of the insane and the ‘ uncontrollable 
impulses’ to which they are subject, there is no doubt that there is much danger of 
alarming consequences resulting from the forcing of theories in place and out of 
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place. Many lunatics are capable of appreciating right from wrong, have a thorough 
and sound knowledge of the quality of sinful acts, and are morally and physically able 
to resist their impulses to c it them. I could produce hundreds of instances to 
support my statement. The doctrine of ‘uncontrollable impulses’ has been ridden 
so hard that the public will soon begin to think that all the ‘mad doctors’ are 
‘hoist with their own petard,’ and that not one can give evidence in a case of crim- 
inal magnitude, without betraying his delusion. Upon one occasion, when reproving 
Blampied for having assaulted a harmless fellow-patient for some trifling offence, he 
told me that he would strike him, and that, if I attempted to prevent him, he would 
murder me. I pointed out to him that the punishment for murder was death 
according to the English law, when he replied with much promptitude, ‘Oh! no, 
not for me; as I am alunatic, Iam not responsible for my actions, and, if Ido commit 
murder, you cannot punish me for it, because it is contrary to the law to punish an 
insane man.’ I told him that if le could argue in that manner, whether sane or 
insane, he was morally responsible to the Almighty for his actions, and that, if 
he committed an offence of the kind, he ought to be punished. His reply was, ‘ Yes, 
I know that; but you cannot punish me, whatever Ido.’ Threats of this kind he 
was constantly holding out to attendants, ‘patients, and others; and this kind of 
threat is common among the insane. After such a conversation as this, few would 
(unless their minds were perverted by the ‘uncontrollable impulse’ mania) question 
the propriety of Blampied’s being held responsible for his actions. On another 
occasion, when remonstrating with him for a series of assaults upon harmless 
patients, — for he never used to attack any patient who he knew could return the 
blow with interest,—his behavior was most threatening to myself and every one 
around. Ithen told him that, knowing better, I should hold him responsible for his 
future behavior as regards personal assaults, and that for every blow he must forfeit 
a week’s allowance of tobacco. What was the result? How many weeks’ allowance 
of tobacco did he forfeit? One only. At the close of the week (Friday being the 
day for issuing the tobacco) he placed in my hand a well-indited penitent letter, 
promising amendment, and giving me his ‘word and honor’ that he would not strike 
again. I took his word, removed him to a quieter ward, restored his tobacco the 
following week, and had no occasion again to withdraw it. 

“Now, Sir, cases of this kind are of frequent occurrence among the insane, 
and for the ‘plea of insanity’ to be made available for defence in so many 
cases of persons charged with capital crimes, does, I feel thoroughly convinced, act 
upon the minds of persons, both of sound and unsound mind, not as a preventive or 
deterrent to the commission of murder and other offences, but, in many cases, an 
incentive to them to yield to their unholy passions and impulses. Death is richly 
merited in all those cases where there is a deliberate exaction of human life as a 
penalty for small offences where the offender is a responsible agent; and, in my 
opinion, George Blampied and many others have escaped the extreme penalty of the 
law by the childish straining of a maxim, good if properly applied, but, like all good 
things, subject to abuse.” 


NEGLIGENCE IN Strortnc Water. THe Rute RyYLanps ». 
Fiercuer. — It will be remembered that in Rylands v. Fletcher, L. R., 3 H. 
L. 330, the owner of a mine brought an action for an injury caused to his 
mine by water which had escaped from a reservoir of the defendants. The 
defendants had employed competent engineers to construct it, and there was 
no charge of negligence against them personally. But, in making excavations 
for the reservoir, certain disused shafts were met with which communicated 
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with the plaintiff's mine, and proper provision was not made by the persons 
employed, for the pressure of water which the reservoir would have to bear. 
When it was filled, one of these shafts gave way, in consequence of which 
the plaintiff's mine was flooded. The defendants were held to be responsible 
for the injury,and the rule laid down by Mr. Justice BLackgurn in the 
Exchequer Chamber (L. R. 1 Ex. 279), and adopted by the House of 
Lords, was,‘‘ that the person who, for his own purposes, brings on his lands, 
and collects and keeps there, any thing likely to do mischief if it escapes, must 
keep it in at his peril, and, if he does not do so, is prima sacie answerable for 
all the damage which is the natural consequence of its escape. He can excuse 
himself by showing that the escape was owing to the plaintiff's default, or 
perhaps that the escape was the consequence of vis major, or the act of God; 
but, as nothing of this sort exists here. it is unnecessary to inquire what 
excuse would be sufficient. . . . And upon authority this, we think, is estab- 
lished to be the law, whether fhe things so brought be beasts, or water or 
filth, or stenches.”’ 

In the recent case of Nichols v. Marsland, an attempt was made, by the 
application of this rule, to hold a person responsible for the destruction of 
four bridges by the bursting of some lakes on his land. ‘The lakes had been 
constructed a hundred years ago by damming a stream called Baghbrook, and 
varied in size from four to eight acres, and were provided with weirs of differ- 
ent dimensions. One night in 1872 there was a violent storm; no such rain- 
fall had ever been known before. During the night the banks of the lake 
burst, and the water rushed down the brook and destroyed the bridges. The 
jury found that the flood was caused by vis major. and that there was no neg- 
ligence in the construction or maintenance of the lakes, and that the rain on 
the night in question was most excessive. The question of the defendant's 
liability was reserved, and the Court of Exchequer decided that the case did 
not come within the rule in Rylands v. Fletcher. and that the defendant was 
not answerable for the damage. The judgment of the Court, delivered by 
Baron BRAMWELL, contained the following expressions: — 


“In this case I understand the jury to have found that all reasonable care had 
been taken by the defendant, that the banks were fit for all events to be anticipated, 
and the weirs broad enough; that the storm was of such violence as to be properly 
called the ‘act of God’ or vis major. No doubt, as was said by the counsel for the 
plaintiff, a shower is the act of God as much as a storm; so is an eartliquake in this 
country; yet every one understands that a storm, supernatural in one sense, may 
properly, like an earthquake in this country, be called the ‘act of God’ or vis major 
—no doubt, not the act of God or vis major in the sense that it was physically impos- 
sible to resist, but in the same sense that it was practically impossible to do so. Had 
the banks been twice as strong, or, if that would not do, ten times as strong and ten 
times as high, and the weir ten times as wide, the mischief might not have happened. 
But those are not practical conditions; they are such that to enforce them would 
prevent the reasonable use of property in the way most beneficial to the community. 
So understanding the finding of the jury, I am of opinion the defendant is not liable. 
What has the defendant done wrong! what right of the plaintiff has he intringed ? 
He has done nothing wrong, he has infringed no right. It was not the defendant 
who let loose the water, and set it to destroy the bridges. He did, indeed, store it, 
and stored it in such quantities that, if it were let loose, it would do, as it did, mis- 
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chief. But suppose a stranger let it loose, would the defendant be liable? If 80, 
then if'a mischievous boy bored a hole in a cistern in any London house, and the 
water did mischief to a neighbor, the occupier would be liable ; but that cannot be, 
Then why is the defendant liable if some agent over which he has no control lets 
the water out! It was contended by the counsel for the plaintiff that the defendant 
would be liable in all cases of the water being let out, whether by a stranger, or the 
Queen's enemies, or by natural causes, or lightning, or an earthquake. Why? What 
is the difference between a reservoir and a stack of chimneys for such a question as 
this? Here the defendant stored a lot of water for his own purpose ; in the case 
of chimneys some one has put a ton of brick fifty feet high for his own purposes, 
— both equally harmless if they stay where placed, and equally mischievous if they 
do not. The water is no more a wild or savage animal than the bricks while at rest, 
nor more so when in motion ; both have the same property, and obey the laws of gravi- 
tation. Could it be said that no one could have a stack of chimneys except on the 
terms of being liable for any damage done by their being overthrown by a hurricane 
or anearthquake ! If so, it would be dangerous to have a tree ; for a wind might 
come so strong as to blow it out of the ground into a neighbor’s land, and cause it to 
do damage; or, again, it would be dangerous to have a field of ripe wheat, which 
might be fired by lightning, and do mischief. [admit that it is not a question of 
negligence. A man may use ail care to keep the water in, or the stack of chimneys 
standing ; but still he would be liable if through any defect, even though latent, the 
water escaped or the bricks fell. This case differs wholly from Ry/ands v. Fletcher, 
There the defendant poured the water into the piaintiff’s mine ; he did not know he was 
doing so, but he did it as much as though he had poured it into an open channel 
which led to the mine without his knowing it. Here the defendant merely brought 
the water to a place whence another agent let it loose, but that act is that of an 
agent he cannot control. Iam by no means sure that ihe comparison of water toa 
wild animal is exact; | am by no means sure that if a man kept a tiger, and light- 
ning broke his chain, and he got loose and did mischief, that the man who kept him 
would not be liable. But this case, and the case I have put of the chimneys, are not 
cases of keeping a dangerous beast for amusement, but of a reasonable use of 
property in a way beneficial to the community. I think this analogy has made 
some of the difficulty in this case.” 


These two cases, Rylands v. Fletcher and Nichols v. Marsland, seem to 
declare a sound and reasonable rule of liability. It will be noticed, too, that 
the decision in the latter comes exactly within the terms of the qualification 
suggested by Mr. Justice BLAcKBURN in the former case. 


Nuisance From SmMoKE.— The Lord Justice James, in the case of 
Salvin v. North Brancepeth Coal Company, L. R. 9 Ch. 705, gives the follow- 
ing illustrations of the character of the damage necessary to sustain a bill for 
an injunction against a nuisance caused by smoke. He says: — 


“The bill in substance sought by a mandatory injunction to prevent the defen- 
dants, who are a great colliery company, from erecting or working any coke ovens 
or other ovens to the nuisance of the plaintiff; the nuisance alleged being from 
smoke and deleterious vapors... . When the Master of the Rolls said that the 
damage must be visible, it appears to me that he was quite right; and, as I under- 
stand the proposition, it amounts to this, that although, when you once establish the 
fact of actual substantial damage, it is quite right and legitimate to have recourse to 
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scientific evidence as to the causes of that damage, still if you are obliged to start with 
scientific evidence, such as the microscope of the naturalist, or the tests of the che- 
mist, for the purposes of establishing the damage itself, that evidence will not suffice. 
The damage must be such as can be shown by a plain witness to a plain, common 
juryman. 

“The damage must also be substantial, and it must be, in my view, actual; that 
is to say, the court has, in dealing with questions of this kind, no right to take into 
account contingent, prospective, or remote damage. I would illustrate this by anal- 
ogy. ‘The law does not take notice of the imperceptible accretions to a river bank or 
to the sea-shore, although, after the lapse of years, they become perfectly measurable 
and ascertainable ; and if, in the course of nature, the thing itself is so imperceptible, 
so slow, and so gradual as to require a great lapse of time before the results are made 
palpable to the ordinary senses of mankind, the law disregards that kind of imper- 
ceptible operation. So if it were made out that every minute a millionth of a grain 
of poison were absorbed by a tree, or a millionth of a grain of dust deposited upon a 
tree, that would not afford a ground for interfering, although, after the lapse of a 
million minutes, the grains of poison or the grains of dust could be easily detected. 

“Tt would have been wrong, as it seems to me, for this Court in the reign of Henry 
VI. to have interfered with the further use of sea coal in London, because it had been 
ascertained to their satisfaction, or predicted to their satisfaction, that by the reign of 
Queen Victoria both white and red roses would have ceased to bloom in the Temple 
Gardens. If some picturesque haven opens its arms to invite the commerce of the 
world, it is not for this Court to forbid the embrace, although the fruit of it should 
be the sights, and sounds, and smells of a common seaport and ship-building town, 
which would drive the Dryads and their masters from their ancient solitudes.” 


FRANCE. 


A RATHER curious case came before the first chamber of the Court of Appeal 
at Paris on the 9th of July. During the recent war the Germans seized some timber 
belonging to some timber merchants, and used it in rebuilding the railway bridge of 
Chalifert. The temporary bridge thus erected had, since the close of the war, been 
used by the railway company, who some time ago offered, when they should per- 
manently restore the bridge, to return the timber to its owners, and to pay them a 
sum for its use. This offer was refused, and the merchants sued the company for 
the immediate return of the timber. The Civil Tribunal of the Seine delivered 
judgment in favor of the claimants. The report in the Gazette des Tribunaur is 
somewhat obscure ; but it appears that the court decreed the return of the timber 
within a month, or in default condemned the company to pay 2,800 frances and the 
costs of the suit. The company appealed; and in the meantime the bridge seems 
to have been rebuilt, and the timber in question sold. Upon the hearing of the 
appeal, M. Lefévre Portalis, on behalf of the company, argued, first, that the damage 
complained of was within the class of damages resulting from the war, the compen- 
sation for which was regulated by the laws of the 6th of September, 1871, and the 
7th of April, 1873; secondly, that by the use of the wood in the construction of the 
bridge it had become part of the public property, since the reconstruction of 
the bridge had taken place with the approval and under the authority of the Govern- 
ment ; therefore the company were only bound to repay to the timber merchants the 
price actually produced by the sale of the timber when taken out of the bridge. 
The timber merchants presented a cross appeal, seeking to have the damages raised 
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to 10,000 francs. The Court of Appeal held that the action for recovery of the 
timber could not lie, inasmuch as by its incorporation in the bridge it had become 
part of the public ways. The damage caused by the use of the timber by the enemy 
for the construction of the bridge, the Court held, could not be recovered from the 
company, inasmuch as it was clearly a damage occasioned by the war. The measure 
of the company’s liability for damages was the value of the timber at the time when 
they resumed possession of the bridge after the occupation of the line by the enemy ; 
and the Court assessed this damage at 3,000 franes. — 7'he Solicitors’ Journal. 
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